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Letter from the Editor

To Our Readers,

The question, “What is justice?” has existed since the time of Plato’s Republic. “Justice” has become the foundation upon which our na-
tion was built, and remains the overarching goal of the court system when weighing social conflict and administering remedial measures. 
Yet, the word has evaded precise definition. Is the concept of justice a product of human creation, or derived from a greater power—be it 
natural or divine law? Is justice best depicted by Hobbes’ social contract, or Lady Justice’s three symbols: a sword, a scale and a blindfold? 
Does justice mean equality?

In a year in which stop and frisk policies were scrutinized, controversy over Stand Your Ground laws engrossed a nation, state legislatures 
fought overcriminalization, and warrantless surveillance and wiretapping on American citizens increased, the question has become per-
tinent. This year also marks the 50th anniversary of one of the most historic calls for justice, the March on Washington, and thus should 
invite reflection on whether the nation has made the type of progress about which Dr. Martin Luther King, Jr. dreamt. The legal com-
munity has a strong responsibility to explore the varying definitions of justice—to defend those who have suffered injustice, to prosecute 
those who have caused such suffering, and to advocate for a definition which will serve the best interests of all individual. In hopes of 
inviting such exploration, this issue of the Criminal Law Brief analyzes some of the most pressing issues of the past year, and examines 
the scenarios in which justice is arguably absent.

The Spring Issue of the Criminal Law Brief represents the tireless efforts of all those who contributed to our success–our authors, edi-
tors and dedicated staff–and I am extremely grateful for their invaluable contributions. The Criminal Law Brief’s Blog, inspired by the 
creativity and dedication of its editors has greatly advanced our publication’s goal of creating a knowledgeable forum for discussion and 
debate. The combination of the Brief’s emphasis on legal analysis and academic quality with the Blog’s timeliness and ingenuity has 
enriched our organization’s ability to more completely address the issues raised in the criminal law community. I would like to personally 
thank all the members of the Criminal Law Brief, who have dedicated their time and efforts in making this publication such a success.

At the end of this academic year, we will transition to our new Executive Board. Megan Petry, our current Articles Editor, will take 
the lead as Editor-in-Chief. She will be supported by Joseph Hernandez, Destiny Fullwood, Calen Weiss, Rochelle Brunot and Sarah 
Tynan. Always looking forward, the Brief will be instituting some changes in its upcoming issues which we hope will more effectively 
serve our readership. Namely, our publication will look to provide its readers with a thorough and practical analysis of current criminal 
law issues, emphasizing case law and proposing solutions for when these issues are confronted in practice. I am excited about the future 
of the Criminal Law Brief, and look forward to seeing it mature under the guidance of the new Executive Board. It has been an honor 
for me to serve as the Brief’s Editor-in-Chief, and I wish you all the very best in the future.

We hope you enjoy the Spring Issue!

Stephanie Cannuli
Editor-in-Chief
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Samuel C. Damren*

The Special Responsibilities of the Prosecutor with respect to Crime Labs, 
Plea Agreements, Trial Evidence, Impaired Defense Counsel and Brady

Preface

T
his article is the product of years of experience 

brought to focus by an invitation from Profes-

sor Robert Hirshon, professor at the University of 

Michigan Law School and former President of the 

American Bar Association (ABA), to address his students on 

the subject of prosecutorial ethics. During law school at Wayne 

State University, I worked at the State Appellate Defend-

ers Office in Michigan writing briefs for indigent de-

fendants. After law school, I became a 

county and then a federal assistant prose-

cutor in Detroit from 1975-1981. Private 

practice as a civil litigator followed, 

but I maintained ties to criminal 

jurisprudence. That experience 

was expanded through my 

time as a panel member in at-

torney disciplinary proceedings in 

the early 1990s, as a corporate gover-

nance advisor for clients, and as a mem-

ber on the Michigan Bar’s 2006-2007 Task 

Force on the Attorney/Client Privilege.

Until Professor Hirshon’s invitation in the Fall 

of 2012, I had not closely reviewed the ABA Standards for 

prosecutorial ethics since my prosecutorial days. The extent 

of prosecutorial power that existed during my time as a state 

and federal prosecutor was vastly different from the immense 

powers available to, and exercised by, today’s prosecutor. The 

ABA Standards governing the “Special Responsibilities of a 

Prosecutor,” however, have not kept pace with these changes. 

The American Bar must amend and update these ethical stan-

dards to provide a necessary check to prosecutorial abuses that 

are the result of this shift in power. This article provides sug-

gested amendments.

Introduction

In Connick v. Thompson,1 the United States Supreme Court 

once again asserted the position that professional discipline for 

prosecutors is an appropriate method to deter violations.2 The 

Court has consistently expressed this opinion for over thirty-

five years, beginning with Imbler v. Pachtman, which granted 

absolute civil immunity to prosecutors.3 Nevertheless, in the 

view of practitioners and commentators over that same time 

span, professional discipline for prosecutors has been, and 

remains, a “paper tiger.”4 If changes are applied to the ethical 

rules governing the so-called “Special Responsibilities of the 

Prosecutor,”5 however, this need not be the case.

The success of attorney grievance systems 

in addressing attorney misconduct by civil 

practitioners or criminal defense counsel 

rests on the fact that clients are the 

predominant source of complaints 

against attorneys.6 In contrast to 

private practitioners, however, the 

prosecutor has no individual “cli-

ent.”7 Instead, the prosecutor’s cli-

ent is the amorphous “People” 

of a particular county or state for 

local prosecutors, and the equally 

amorphous “Government” or 

“United States” for federal prosecutors.

These “clients” might refuse to re-elect a 

prosecutor, but they rarely assert bar grievances against 

them, nor are other actors in the criminal justice system likely 

to do so. Unlike the clients of private practitioners, prosecutors 

do not owe criminal defendants any fiduciary duty, and the few 

grievance complaints criminal defendants file against prosecu-

tors are given short shrift.8 Defense counsel are reluctant to file 

grievance complaints against prosecutors due to the fact that 

they will likely have to face the offending prosecutor in future 

encounters with their subsequent clients and, legitimately or 

not, they often fear retaliation.9 Lastly, judges, whether elected 

or appointed, must likewise maintain a working relationship 

with the prosecutor’s office, and consequently, they rarely initi-

ate bar complaints against prosecutors.10

There are, however, established methodologies that could 

be implemented to make professional discipline a more ef-

fective remedial device for prosecutorial misconduct. These 

methodologies are familiar to prosecutors, especially federal 

prosecutors. They include self-reporting, compliance programs, 

legal audits, and root cause analysis.11
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Prosecutors and other executive agencies routinely impose 

similar requirements on a wide variety of businesses and orga-

nizations where the maintenance of high standards of quality 

control are necessary for public safety and the protection of vul-

nerable populations.12 Prosecutors cannot justly complain if this 

same mirror is turned to examine their conduct in the discharge 

of their public trust responsibility “to convict the guilty and to 

make sure they do not convict the innocent.”13

An observer of the criminal justice system would not dis-

pute the notion that the prosecutor is by far the most powerful 

person in today’s criminal courtroom. This was not the case 

only a few decades ago. In the mid-1970s, when Imbler v. 

Pachtman14 was decided, parole guidelines were a significant 

check on the power of the prosecutor and the court in criminal 

sentencing because the guidelines could not be overridden by 

negotiated plea agreements or judicial sentences.15 For example, 

thirty-five years ago, if the guidelines required a defendant to 

be paroled after serving ten years in prison of a 200-year sen-

tence, there was nothing the prosecutor or judge could do to 

prevent those guidelines from paroling the defendant after he 

or she served ten years.16 However, since the enactment of the 

Comprehensive Crime Control Act of 198417 and similar state 

laws,18 the power of the guidelines as an independent limitation 

on sentences has been eliminated.19

Enhanced penalties have also helped grow the power of 

the American prosecutor.20 Penalties for criminal misconduct 

have increased over the past several decades to such an extent 

that when a defendant is charged with any serious offense, or 

multiple counts of lesser charges where possible sentences can 

run consecutively, today’s prosecutor can realistically advise 

defense counsel that the defendant risks spending the best years 

of his or her life in prison if an offered plea agreement is re-

fused.21 The prosecutor did not have that kind of negotiating 

leverage thirty-five years ago when prison populations were 

much lower.

Not surprisingly, given the upward trend in sentencing, the 

United States has become the world leader among all nations 

in incarceration rates, with over 2.2 million of its citizens in 

prisons.22 No other nation is even close to this percentage.23 The 

cost on taxpayers is staggering.24 But the American electorate 

does not flinch at this state of affairs or the cost it imposes. 

Being labeled as “soft on crime” has been and remains a sure 

ticket to electoral defeat in America.25

These changed dynamics in the American criminal justice 

system have so increased the power of the American prosecutor 

that an updating of the ethical rules is required to counterbal-

ance that power and to curb abuses. This article is divided into 

two parts, each addressing this need. Part I proposes that, as a 

result of the failure of prosecutors to address crime lab scandals 

across the country, a new ethical rule should be included in the 

ABA Model Rules governing the “Special Responsibilities of a 

Prosecutor.” Part II recommends an update of several existing 

rules to effectively address real tensions existing in the land-

scape of today’s criminal justice system.

I. A Proposed Ethical Rule Governing  
the Prosecutor’s Proffer of Expert  

Testimony From Crime Labs

The widespread failures of crime lab experts to correctly 

and honestly test evidence scandalize the American criminal 

justice system.26 These failures, repeatedly uncovered during 

the past decade and exposed across the country in innumerable 

jurisdictions,27 are “red flags” suggesting that this brand of so-

called expert evidence is no longer entitled to the blanket reli-

ability it once received. The defense’s cross-examination at trial 

could not expose any of these failings. As every quality control 

manager knows, a vigorous examination of laboratory proto-

cols and processes cannot be effectively conducted through the 

mere off-site questioning of laboratory technicians. Preemptive 

prosecutorial action is needed, and should be enshrined in a 

new ethical rule governing the prosecutor’s proffer of expert 

testimony from crime labs.

While prosecutors initially characterized this neglect, and 

often, outright fraud, as the misdeeds of “a few bad apples,” the 

prevalence and long-standing persistence of these incidents no 

longer supports that assessment.28 After an exhaustive review of 

the then-abysmal performance of crime labs in West Virginia, 

Oklahoma City, Montana, Chicago, Houston, Virginia, and 

even the national FBI Crime Lab, in 2007 Professor Paul C. 

Giannelli concluded that “the problems [were] systemic.”29 He 

proposed comprehensive regulatory reform and legislative ac-

tion.30 In 2009, the National Academy of Sciences published an 

equally harsh condemnation.31 To date, little progress has been 

made on any of these fronts. The scandals continue unabated 

in North Carolina, Minnesota, Michigan, New York, Virginia, 

Washington, Massachusetts, and California.32

From the perspective of ethicists, the absence of preemptive 

prosecutorial attention to this crisis is extremely disappointing.33 

The irony accompanying this inattention, however, is far more 

disturbing. In order to be eligible for sentence reductions, the 

United States Federal Sentencing Guidelines require organiza-

tions to implement compliance programs and to periodically 

evaluate the effectiveness of quality control protocols to ensure 

that the organization is abiding by applicable laws and regula-

tions.34 Organizations that fail to do so risk enhanced penalties at 

sentencing should they ever find themselves within the prosecu-

tor’s domain.35 So-called “paper” compliance programs, which 

simply document applicable rules, adopt a Code of Ethics, 

designate a compliance officer and provide an organizational 

chart of reporting hierarchies, do not satisfy this requirement.36 
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Instead, the rigors of the Federal Sentencing Guidelines require 

an organization to take preemptive action to implement the sys-

tem, train employees, investigate company conduct to ensure 

that it is meeting compliance objectives and, where it is not, take 

remedial actions to correct identified deficiencies.37

Far too many crime labs fail to satisfy these standards.38 

In response to attempts to lay some accountability for these 

failings at their doorsteps, prosecutors disclaim responsibility 

because the employees of the crime labs are not employees of 

the prosecutor. This feint diminishes the prosecutor’s role. The 

labs that test physical evidence are trained, selected or operated 

by the government.39 The prosecutor does not, of course, vouch 

for the accuracy of an expert’s testimony; but the prosecutor 

does proffer the admission of expert testimony based on testing 

by those organizations as reliable evidence.40 Thus, especially 

given the abundant “red flags” now associated with the failings 

of crime labs, prosecutors should be required to demand and 

ensure that crime labs meet the compliance standards estab-

lished by the Federal Sentencing Guidelines. Suggesting that it 

is not their responsibility to ensure the reliability of proffered 

evidence abjures prosecutors’ obligation to ensure that innocent 

citizens are not wrongfully convicted. Prosecutors who object 

to shouldering this added responsibility bear a heavy burden 

of explaining the hypocrisy of demanding through the Federal 

Sentencing Guidelines that other organizations meet these com-

pliance standards when they do not equally apply those same 

standards to expert evidence from crime labs that they proffer 

to the court.

The fact that the government routinely requires outside 

agencies providing expert services to submit to government in-

spections and reviews as a form of quality control41 compounds 

the hypocrisy of the government’s lack of oversight over crime 

labs. Similar inspections could be conducted to ensure the 

integrity of the testing processes at crime labs.42 Prosecutors, 

who are charged with presenting reliable evidence against ac-

cused citizens, should not only be at the forefront of such ef-

forts, but should be professionally obligated to ensure that such 

safeguards are in place. The repeated incidence of crime lab 

scandals and the inattention of prosecutors to crime lab failings 

are at crisis levels and require intervention from the bar.

Therefore, the ABA Model Rules 3.8(a)-(h) for prosecutors 

should be amended to add 3.8(i):

(i) A prosecutor shall not proffer expert testimony in a 

criminal case based upon the testing or analysis of physical 

evidence by crime labs or similar organizations, unless the 

prosecutor establishes that the crime lab or similar organi-

zation:

(1) has adequately trained the staff and experts in the 

testing and analysis of such evidence;

(2) has adopted and follows appropriate protocols es-

tablishing, maintaining, and preserving the chain of 

evidence for the physical evidence and the accuracy of 

testing and the analysis of that evidence;

(3) periodically audits compliance with (1) and (2) in-

cluding samplings of the physical evidence and test 

results by independent experts and on-site inspections; 

and

(4) has addressed and taken remedial actions to correct 

any deficiencies in the testing and analysis procedures 

that are identified by periodic audits.

II. Proposed Modifications of Existing  
Ethical Rules for Prosecutors Governing  

Plea Agreements, Trial Evidence,  
Impaired Defense Counsel, and Brady.

A.	R ule 3.8(a) Regarding Charging Standards.

ABA Model Rule 3.8(a) states “[t]he prosecutor in a 

criminal case shall refrain from prosecuting a charge that 

the prosecutor knows is not supported by probable cause.”43 

Routinely charging citizens with crimes that lack probable 

cause is uncommon in today’s criminal justice system. Most 

state jurisdictions have procedural safeguards, such as prelimi-

nary exams,44 that protect citizens from this type of abuse. In the 

federal system, the grand jury serves the same function, albeit 

The fact that the government routinely requires outside agencies 

providing expert services to submit to government inspections  

and reviews as a form of quality control  compounds the hypocrisy  

of the government’s lack of oversight over crime labs.  
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as a far less effective screen. While improper initial charging 

is minimized by these safeguards, other prosecutorial abuses 

nevertheless occur as criminal charges advance through the 

subsequent stages of the criminal process.

One all too common abuse by contemporary prosecutors is 

the practice of overcharging. It is a well-worn objection from 

the defense bar45 covering a wide spectrum of purported mis-

conduct. However, some of these abuses should be the subject 

of professional discipline even though Rule 3.8(a), as presently 

formulated, provides prosecutors with ethical “cover” to en-

gage in improper overcharging.46 At trial, when the prosecutor 

presents criminal charges to a jury, the standard for ethically 

presenting evidence should not be “probable cause,” but rather 

whether the prosecutor has a good faith belief, well grounded in 

fact and law, that the evidence supports those charges beyond 

a reasonable doubt. While there is a judicial safeguard in the 

form of ruling upon a defense motion for directed verdict that 

seemingly addresses this issue, this safeguard cannot prevent 

subtle, yet highly prejudicial, prosecutorial abuses that occur 

before a motion for directed verdict can be made.

When a prosecutor presents evidence in a multi-count 

complaint in which some of the counts are not supported by 

evidence sufficient to survive a directed verdict, the lower stan-

dard of probable cause set by ABA Model Rule 3.8(a) permits 

the prosecutor to ethically introduce highly prejudicial evidence 

on those counts.47 This highly prejudicial evidence that is not 

supported by evidence sufficient to survive a directed verdict 

should not be part of a trial on counts that can survive a directed 

verdict. Subsequent prophylactic instructions to the jury to dis-

regard this testimony do not remedy the prejudice. Experienced 

practitioners know that jurors hear the bell and cannot ignore 

it. By presenting counts against a defendant in a multi-count 

criminal charge that do not satisfy the directed verdict standard, 

the prosecutor is both prejudicing and negotiating with the jury. 

Through this tactic, the prosecutor implies that the defendant 

has committed multiple wrongs—even if he or she cannot prove 

all of them—which the jury should take into account when 

assessing the defendant’s guilt or innocence on those counts 

where there is evidence sufficient to satisfy a directed verdict 

standard.

Presenting evidence at trial on counts that cannot withstand 

a motion for directed verdict can also be used to undercut de-

fense theories. This subtle, but cynical, type of “tactical” over-

charging is best explained by example. In a case against a public 

official charged with embezzling public funds, the prosecutor 

also charges the defendant with misapplication of public funds 

as gifts to the official’s mistress. Evidence as to the embezzle-

ment charge is sufficient to withstand a motion for directed 

verdict. Evidence of the misapplication of public funds to the 

mistress is not, although it does meet the probable cause stan-

dard. As part of the trial, the prosecutor knows that the defense 

will present evidence from the official’s wife that he is honest 

and other evidence that disputes facts pertinent to the embezzle-

ment charge. The tactical benefit that the prosecution gains is 

obvious: the wife’s assertion that her husband is honest is called 

into question. The husband cheated on his wife. Moreover, his 

talents at deceit are substantial—he deceived his closest confi-

dant—and his betrayal of marital fidelity might equally apply 

to the public trust. This evidence is devastating to the defense. 

Variations on this version of “tactical” overcharging are end-

less. Prosecutorial abuses at trial involving vertical, horizontal 

and tactical overcharging can be addressed by amending Rule 

3.8(a) to prohibit a prosecutor from presenting evidence at trial 

on those counts unless the prosecutor has a good faith belief that 

those counts will survive a defense motion for directed verdict.

Prosecutorial abuse through overcharging during plea ne-

gotiations must also be addressed, albeit in a different fashion. 

Indeed, it is in the plea negotiation arena, rather than at trial, that 

overcharging abuses are most prevalent.48 The Supreme Court 

recently observed, in Lafler v. Cooper49 and Missouri v. Frye,50 

that over ninety-seven percent of all federal criminal cases and 

ninety-four percent of all state cases are resolved through guilty 

pleas.51 Just as the Supreme Court found that criminal defen-

dants are entitled to effective assistance of counsel at this stage 

of criminal proceedings,52 the rules of ethics should be similarly 

updated to prohibit prosecutorial abuse in plea negotiations 

where overcharging is often coupled by prosecutors with less 

than full disclosure of the available evidence.

Negotiated pleas are perceived as a necessary efficiency 

measure for a criminal justice system that is required to process 

millions of cases a year, and which maintains annually a prison 

population of over 2.2 million incarcerated individuals.53 If 

every defendant exercised his constitutional right to a trial by 

jury, the system would grind to a halt.54 As a result, defense 

counsel, prosecutors, and the courts engage in plea-bargaining 

as an efficiency measure to meet the input of criminal com-

plaints to the system. Each of these participants in the criminal 

justice system has various forms of leverage, but the prosecutor 

has by far the most, as previously discussed. No practitioner 

in the criminal justice system could seriously dispute that the 

prosecutor’s hand is stacked, and that the current ethical rules 

permit prosecutors to unfairly add to that advantage through 

overcharging.

For example, where the prosecutor charges a defendant 

with twenty separate counts of mail fraud based on probable 

cause, but reasonably knows that only two of those counts 

are supported by evidence that will survive a directed verdict, 

the prosecutor gains eighteen counts of five-year offenses as 

negotiating “chips” to leverage a plea to a lesser number of 

counts. This form of overcharging is known as “horizontal” 

overcharging.55 This same type of leverage also exists in the 

form of “vertical” overcharging,56 where the prosecutor charges 
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a defendant with armed robbery based on probable cause but 

reasonably knows that the evidence that will survive a motion 

for directed verdict only supports a claim of unarmed robbery. 

The armed robbery charge, as long as it remains pending, is a 

“chip” in plea negotiations.57

Prosecutors might hotly dispute the notion that they con-

duct plea negotiations like a poker game, but the current rules 

of ethics permit them to do exactly that. Through overcharging, 

and by pursuing counts after the preliminary exam stage that 

are only supported by probable cause, the prosecutor is permit-

ted to stack the government’s hand with cards that ultimately 

cannot be played to a jury, but will still pressure the defendant 

to accept the prosecutor’s plea offer. The injustice of this situ-

ation is compounded where the prosecutor is not required, as 

a part of plea negotiations, to reveal the evidence58 underlying 

those counts to the defendant. To suggest that such negotiating 

tactics are not analogous to a game of poker is naïve; the real 

question is whether the prosecutor should be ethically permitted 

to “bluff” an accused citizen into prison.

The prosecutor has another chip in the government’s ne-

gotiating hand, one provided by legislatures fearful of being 

criticized as “soft” on crime. That chip is the exorbitant penal-

ties authorized by legislatures for a variety of criminal offenses 

that are no longer counterbalanced, as they were in the past, by 

parole guidelines or other similar safeguards.59 Some of these 

penalties are irrational. For example, the penalty for armed bank 

robbery is up to twenty-five years in prison60 and a $250,000 

fine.61 Focusing on the fine alone, one might first ask if there 

has ever been an armed bank robber in United State history with 

a net worth of $250,000. Second, in assessing the risk and the 

utility of a possible $250,000 fine, one might reasonably ask 

whether a person with a net worth of $250,000 would decide to 

engage in armed robbery. Assuming this risk is low, the func-

tional purpose of enacting a possible $250,000 fine can only be 

to provide the prosecutor another “chip” to play or to discard 

during plea negotiations.

In countering these arguments, prosecutors might assert a 

judicial firewall exists that prevents them from coercing pleas 

since the defendant is required to admit guilt before the court 

as part of all such plea agreements. No experienced practitioner 

would support this notion, however. Requiring a defendant 

to admit guilt as part of a negotiated plea is a hollow judicial 

ritual. What reasonable person charged with twenty counts of 

mail fraud—with an exposure of five years each and amount-

ing to 100 years in prison if run consecutively—would not feel 

unbearable pressure to plead guilty to one five-year count and 

serve a year and a day, if given the opportunity?

Anyone who doubts that defendants falsely plead to crimes 

they do not believe they committed should ask a complimentary 

question. Has anyone ever been charged with perjury for plead-

ing guilty to a criminal charge they did not commit? The answer 

is no, and will likely always be no. Likewise, jurists should not 

mislead themselves to believe that a defendant pleading guilty 

to a crime he has not committed is all that rare of an occurrence. 

Nor should judges think they could put any reasonable faith into 

this illusory safeguard. If a defendant chooses to swear under 

oath that she committed the crime, the judge is powerless to 

prevent the defendant from doing so.

Congress and state legislatures are not going to reduce 

criminal penalties any time soon,62 nor are the parole guidelines 

likely to be re-imposed. As a result, the only available counter-

balance to the prosecutor’s inordinate leverage in modern plea 

negotiations is transparency. At the onset of plea negotiations, 

the prosecutor must provide the defense with full “open file” 

discovery.63 Open file discovery is becoming more and more 

accepted across the country64 and is even now required by stat-

ute in North Carolina.65 Open file discovery limits the ability 

of the prosecutor to “bluff” a defendant into prison through a 

negotiated plea because, based on the information in the “open 

file,” the defense can accurately assess the strength of the pros-

ecutor’s hand before agreeing to plead guilty. If a prosecutor 

does not want to conduct open file discovery as a part of plea 

negotiations, then the prosecutor should be prohibited from 

resolving the case through any plea other than a guilty plea to 

each and every count in the complaint. As a practical matter, 

this requirement will mandate “open file” disclosure.

Ultimately, ABA Model Rule 3.8(a) should be amended 

as follows:

The prosecutor in a criminal case

(1) shall not institute a charge that the prosecutor knows is 

not supported by probable cause;

(2) shall not enter into plea negotiations until and unless 

the prosecutor has disclosed to the defense all (i) written 

statements from witnesses he or she intends at that time to 

call at trial, (ii) existing documentary and physical evidence 

supporting the pending criminal charges, and (iii) Brady 

materials; and

(3) shall not present evidence to a jury of any criminal 

charge unless the prosecutor reasonably believes that the 

charge will survive a defense motion for directed verdict.

B.	R ule 3.8(b) governing access to counsel.

ABA Model Rule 3.8(b) states, “[t]he prosecutor in a 

criminal case shall make reasonable efforts to assure that the 

accused has been advised of the right to, and the procedure for 

obtaining, counsel and has been given reasonable opportunity 

to obtain counsel.”66

The problem Rule 3.8(b) was designed to address no 

longer exists in the modern criminal justice system. Gideon 

v. Wainright, decided almost 50 years ago, made the right to 
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counsel a constitutional requirement.67 Most—if not all—rules 

of state criminal procedure require courts to advise a criminal 

defendant of his or her right to counsel at the defendant’s ar-

raignment and at various subsequent stages of the proceeding, 

such as guilty pleas.68 Indeed, Miranda69 and Dickerson70 even 

require police to advise individuals when taken into custody of 

the defendant’s right to counsel. There is nothing wrong with 

admonishing prosecutors to promote this advice through Rule 

3.8(b), but it is an antiquated ethical rule given these established 

constitutional and procedural requirements.

Rule 3.8(b), however, could be strengthened to address 

other recurring problems involving the accused’s right to coun-

sel, and particularly, the right to competent counsel. Where the 

prosecutor is on notice that the competency of defense counsel 

is questionable due to substance abuse or other infirmity, the 

prosecutor should be ethically required to bring those concerns 

to the attention of the court. These infirmities do exist. When 

they do, they are often apparent and can later lead, as they 

should, to reversals of convictions based on ineffective assis-

tance of counsel.71

It is unfair to suggest that a criminal defendant should be 

tasked with spotting and correcting these deficiencies. This situ-

ation is particularly unjust where counsel is assigned and the 

defendant does not have the resources to replace counsel. For 

such a defendant, questioning the competency of infirm counsel 

requires the defendant to balance the risk of alienating his law-

yer and undercutting the chances for a vigorous defense against 

the chance that the court might replace the impaired counsel.

Consequently, ABA Model Rule 3.8(b) should be amended 

to alleviate this dilemma. The new Rule 3.8(b) should state:

The prosecutor in a criminal case

(1) shall make reasonable efforts to assure that the accused 

has been advised of the right to, and the procedure for ob-

taining, counsel and has been given reasonable opportunity 

to obtain counsel; and

(2) timely advise the court of any substance abuse or other 

deficiency in defense counsel’s mental capacity reasonably 

known to the prosecutor that impairs counsel’s ability to 

provide effective assistance to the defendant.72

C.	R ule 3.8(d) and Brady styled disclosures.

ABA Model Rule 3.8(d) currently provides:

[The prosecutor in a criminal case shall] make timely 

disclosure to the defense of all evidence or information 

known to the prosecutor that tends to negate the guilt 

of the accused or mitigates the offense, and, in con-

nection with sentencing, disclose to the defense and 

to the tribunal all unprivileged mitigating information 

known to the prosecutor, except when the prosecutor 

is relieved of this responsibility by a protective order 

of the tribunal[.]73

The failure of prosecutors in various regions of the coun-

try to abide by the requirements of Brady v. Maryland74 is 

startling. The phrase that a “fish stinks from its head” is appro-

priately applied here. Ethicists uniformly note that the head of 

an organization sets the tone and standard for that organization 

and does so personally.75 Where Brady violations occur and 

re-occur, they can and should be fairly laid at the desk of the 

head prosecutor.

In my days as a state prosecutor in Wayne County and as 

an Assistant United States Attorney in Detroit, Bill Cahalan, 

the elected prosecutor at Wayne County, and Jim Robinson 

and Richard Rossman,76 the United States Attorneys during my 

tenure from 1975-81, made it clear that the prosecutors under 

their command were prohibited from hiding evidence.77 Each 

of these prosecutors made this admonition a priority. All three 

mandated that prosecutors in their office: (1) did not convict 

innocent people; (2) embraced the adversary system and its 

high standard of proof beyond reasonable doubt; (3) turned 

over exculpatory evidence to the defense because prosecutors 

are public servants for the entire community, including those ac-

cused of crimes, and consequently must deal with that evidence 

in open court, not behind closed doors; and (4) adhered to the 

belief that if the government cannot beat exculpatory evidence 

in open court, then maybe it was not meant to secure a convic-

tion. My experience in these offices taught me that if a culture 

of ethical behavior is mandated from the top of an organization, 

then Brady violations rarely occur.

Both offices—Wayne County and the United States 

Attorney’s Office—followed a policy of “open file” discov-

ery. At Wayne County, we provided the defense with a copy 

of the investigating detective’s case file. At the United States 

Attorney’s Office, we arranged for the defense to receive grand 

jury transcripts and investigative reports. Most importantly, 

in both venues, we granted the defense access to our evidence 

early in the judicial proceeding. This culture of openness had 

remarkable long-term benefits. First, the respective defense bars 

trusted us; in fact, they would often bring information about 

their client’s innocence to our attention before trial because 

they trusted that our intentions were honorable. Upon receipt 

of exculpatory evidence we would investigate the matters and 

act accordingly to ensure justice was advanced and the innocent 

were not convicted. Second, judges and the community trusted 

the prosecutor to do “the right thing.”78 The benefits from this 

trust cannot be overestimated.

In a recent law review article, Barry Scheck earnestly argued 

for the voluntary institution of “Conviction Integrity Programs” 

in prosecutor’s offices.79 By way of example, he lauded the 
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program recently instituted by Dallas District Attorney, Craig 

Watkins.80 However, the problem does not lie with cutting-edge 

prosecutors who are willing to implement these progressive pro-

grams. The problem lies with the prosecutors who are unwilling 

to institute such programs. Those prosecutors must be required 

by the bar to meet a minimal standard of  adherence through 

changes in the disciplinary rules.

Brady violations are the product of a wide assortment of 

motives and pressures, but they can be minimized by requiring 

the head prosecutor of an office to “self-report” allegations of  

violations to the attorney grievance administrator. The attorney 

grievance administrator should compile this information into 

a comprehensive log that details each allegation. Over time, 

review of this log can potentially reveal a pattern of misconduct.

Where the judiciary determines that a Brady violation oc-

curred, the senior prosecutor should additionally be required to 

conduct a “root cause” analysis. 

Furthermore, the prosecutor’s 

findings should be presented 

to the grievance administrator 

together with an action plan 

to prevent the reoccurrence of 

similar violations in the future. 

Although head prosecutors may 

not appreciate this intrusion 

into their otherwise largely 

unchecked discretion, public 

prosecutors should be required 

to “self-report” alleged Brady 

violations and conduct “root 

cause” analysis on those that 

do occur, just as the CEOs of 

public companies are required 

to “self-report” fraud.81

Accordingly, ABA Model 

Rule 3.8(d) should be modi-

fied to mandate “self-reporting” of Brady violations and “root 

cause” analysis. The updated Rule should read as follows:

(1) The prosecutor in a criminal case shall make timely 

disclosure to the defense of all evidence or information 

known to the prosecutor that tends to negate the guilt of the 

accused or mitigates the offense, and, in connection with 

sentencing, disclose to the defense and to the tribunal all 

unprivileged mitigating information known to the prosecu-

tor, except when the prosecutor is relieved of this responsi-

bility by a protective order of the tribunal.

(2) The elected or chief non-elected prosecutor in an office 

shall institute a compliance program adequate to ensure 

that all prosecutors in the office are aware of and timely 

make the disclosures required under subsection (1); and

(3) The elected or head prosecutor in a non-elected office 

shall personally report all violations of subsection (1) to the 

attorney grievance authority in the applicable jurisdiction.

(4) Where a court finds or the prosecutor admits that a vio-

lation of subsection (1) occurred, the head prosecutor shall 

conduct a root cause analysis of the incident and submit a 

written report of the analysis and an action plan to the at-

torney grievance authority in the applicable jurisdiction.82

Conclusion

For over thirty-five years, the Supreme Court of the United 

States has consistently expressed the view that bar discipline 

can be an effective deterrent to prosecutorial abuses.83 During 

that same period, however, the 

bar disciplinary system has 

failed to curb these abuses. 

The fault does not necessarily 

lie with the grievance system, 

but with the lack of rigor in 

the existing formulation of the 

ethical rules. To effectively 

deal with prosecutorial abuses 

through professional discipline, 

the ethical rules governing “The 

Special Responsibilities of the 

Prosecutor” must be updated.

The proposed amendments 

described in this article are 

necessary to counterbalance the 

significantly increased power 

of today’s prosecutor. These 

amendments will specifically 

address the power discrepancy 

between the government and criminal defendants’ leverage in 

plea negotiations, as well as the inadequacies of the current ethi-

cal rules to prevent specific recurring and new abuses, including 

crime lab scandals and ineffective or impaired counsel. The 

ethical rules should also be enhanced to require prosecutorial 

“self-reporting” of Brady violations in order to offset the lack of 

a tangible “client” for prosecutors akin to the individual clients 

of private practitioners. This dynamic is crucial to adequately 

track prosecutorial misconduct.

There is an urgency to this endeavor. Innocence Projects 

across the country, private attorneys, citizens and scholars 

have demonstrated dissatisfaction with American prosecutors. 

Many believe that by focusing on conviction, sentence and plea 

rates to measures success, prosecutors have abjured their duty 

to ensure that they do not convict the innocent.84 Intervention 

The problem lies with the 

prosecutors who are unwilling 

to institute such programs.  

Those prosecutors must be 

required by the bar to meet a 

minimal standard of Brady 

adherence through changes in 

the disciplinary rules.
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from the bar and a change in the rules of professional discipline 

are necessary steps to begin to effectively address this failing 

and restore faith in the criminal justice system. Future Brady 

violations, crime lab scandals, coerced pleas and improper trial 

tactics through overcharging and other abuses could be limited 

if the bar amends the current ethical rules to discipline these 

abuses. If the bar chooses instead to maintain the status quo, 

then the bar should accept significant responsibility for their 

continuation.
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66	 Model Rules of Prof’l Conduct R. 3.8(b) (2008).
67	 See Gideon v. Wainwright, 372 U.S. 335, 338 (1963) (overruling a state 
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68	 See, e.g., Cal. Penal Code § 987 (West 2000); Ill. Comp. Stat. Ann. 
5/113-1 (West 2013); N.Y. Crim. Proc. Law § 210.15 (McKinney 2010); 
Ariz. Rev. Stat. Ann. § 14-2 (2010).
69	 See Miranda v. Arizona, 384 U.S. 436, 469-70 (1966) (creating proce-
dural safeguards against self-incrimination during police interrogation).
70	 See generally Dickerson v. United States, 530 U.S. 428 (2000) (prohib-
iting state legislatures from overruling Miranda requirements).
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should have. See Carrisa Byrne Hessick, Ineffective Assistance of Counsel 
at Sentencing, 50 B.C. L. Rev. 1069, 1074-75 (2009) (mentioning that 
courts often assume that counsel is adequate, thus leading to a high thresh-
old for defendants to overcome). But see Justin F. Marceau, Embracing a 
New Era of Ineffective Assistance of Counsel, 14 U. Pa. J. Const. L. 1161 
(2012) (describing how the recent decisions in Frye and Lafler may require 
a more effective assistance of counsel).
72	 See Model Rules of Prof’l Conduct R 3.8(b) (1983) (as amended by 
author).
73	 Model Rules of Prof’l Conduct R 3.8(d) (1983).
74	 See generally Brady v. Maryland, 373 U.S. 83 (1963) (requiring pros-
ecutors to disclose material exculpatory evidence to the defense).
75	 See Symposium, New Perspectives on Brady and Other Disclosure 
Obligations: What Really Works, 31 Cardozo L. Rev. 1961, 1997 (2010) 
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79	 See Barry Scheck, Professional and Conviction Integrity Programs: 
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Cody Warner

The Waiting Game: How States Deny Probationers 
Their Constitutional Right to a Preliminary Hearing

Introduction

I
n Gagnon v. Scarpelli,1 the U.S. Supreme Court estab-

lished that probationers arrested for allegedly violating 

probation have a due process right to a preliminary hear-

ing.2 A preliminary hearing aims to ensure that when a 

probationer is arrested for allegedly violating probation, there 

is in fact probable cause to believe 

he may have violated the terms 

of his probation.3 If a court finds 

probable cause, it may justifiably 

incarcerate the probationer until his 

final probation revocation hearing.4 

If the court does not find probable 

cause, then it must release the pro-

bationer.5 This safeguard is criti-

cal because imprisonment often 

destroys a probationer’s chance 

of successful rehabilitation.6 Yet, 

many states do not provide proba-

tioners with a separate preliminary 

hearing;7 they instead consolidate 

the preliminary hearing with the 

final revocation hearing.8 This ar-

ticle argues that these states are denying probationers an impor-

tant constitutional right designed to protect their liberty.

This article develops through five parts. Part I provides a 

framework to understand probation and probation revocation. 

Part II discusses the due process right to a preliminary hearing 

for probationers facing probation revocation. Part II begins by 

discussing Morrissey v. Brewer,9 the predecessor to Gagnon 

that gave parolees the right to a preliminary hearing and a final 

revocation hearing prior to parole revocation.10 Second, it dis-

cusses Gagnon, which extended Morrissey to probation revoca-

tion.11 Third, it presents subsequent U.S. Supreme Court cases 

that reiterate and refine the requirement for a Gagnon prelimi-

nary hearing.12 Fourth, it presents decisions by federal appellate 

courts, which overwhelmingly acknowledge the requirement for 

a Gagnon preliminary hearing. Finally, Part II demonstrates that 

the Federal Rules of Criminal Procedure have been modified 

to provide preliminary hearings for federal probationers. This 

modification was done in order for the federal government to 

comply with the dictates of Gagnon.

Part III describes the variety of ways that states approach 

the requirement for a Gagnon preliminary hearing and explains 

why many of these state approaches do not satisfy the due 

process demands of Gagnon. It first notes that many states cor-

rectly understand that Gagnon requires preliminary hearings for 

probationers arrested for allegedly 

violating probation. These states 

have consequently mandated—

through statute or common law—

that probationers be afforded a 

preliminary hearing. Second, it 

identifies those states that require 

preliminary hearings but find that 

failure to hold a hearing is harm-

less error if the defendant cannot 

demonstrate prejudice. Third, it 

examines state views suggesting 

that preliminary hearings are not 

necessary if a final revocation 

hearing is promptly held. Fourth, 

it identifies states that believe the 

Gagnon rule is inapplicable to 

them because the case involved an administrative probation 

system and not a judicial probation system. Finally, it presents 

states that claim preliminary hearings are unnecessary because 

due process only requires one final revocation hearing.

Part IV suggests a realistic framework that would satisfy 

the due process demands of Gagnon. This framework ad-

dresses both the concerns and rationales employed by various 

states, while still providing the due process protection sought 

by Gagnon. Part IV goes on to argue that probationers should 

be given a preliminary hearing within fourteen days of arrest. 

States may forgo a preliminary hearing if the final revoca-

tion hearing occurs within fourteen days of arrest because a 

prompt final revocation hearing would satisfy the due process 

concerns of Gagnon. This framework, or a similar framework, 

should be adopted by all states to guarantee that states do not 

continue to operate constitutionally defective probation revo-

cation systems.
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I. Background On Probation And Revocation

In the United States, probation is used frequently to punish 

criminal offenders.13 In fact, 4,055,514 individuals were on proba-

tion at the end of 2010.14 The American Correctional Association 

defines probation as “[a] court-ordered dispositional alternative 

through which an adjudicated offender is placed under the con-

trol, supervision and care of a probation staff member in lieu of 

imprisonment, so long as the probationer meets certain standards 

of contact.”15 When a judge sentences a defendant to probation, he 

sets the terms of probation based on what he deems appropriate for 

each particular defendant and crime.16 If a probationer is accused of 

not following the requirements of his probation, he can be charged 

with violating probation.17 Such a probationer may be arrested and 

held until he is brought to the court.18 Once a court determines 

that a probationer has violated the terms of his probation, it has 

the ability to revoke probation and incarcerate the probationer.19 

Although revocation rules vary from state to state, courts frequently 

can incarcerate a probationer for the rest of his sentence once it 

determines the probationer has violated probation.20

Due process requires that states provide probationers with a 

formal hearing before revoking their probation.21 At the formal 

hearing, the state must prove that the probationer violated his 

terms of probation.22 Although probationers are entitled to a for-

mal revocation hearing, such hearings are not criminal proceed-

ings, and therefore, not all constitutional procedural protections 

apply.23 Consequently, most states do not require that the proba-

tion violation be established beyond a reasonable doubt.24 Most 

states only require proof by a preponderance of the evidence.25 

Probationers also do not have other rights during their probation 

revocation hearing that they would be afforded during a normal 

criminal proceeding. For instance, probationers do not have the 

right to a jury trial during their probation revocation hearings.26 

“[C]ourts have held that double jeopardy does not apply to revo-

cation hearings because a sentence of probation is always subject 

to revocation and thus is not constitutionally final. In addition, 

Fourth Amendment, self-incrimination, and Miranda protections 

do not fully apply in these proceedings.”27 Although many states 

do not provide preliminary hearings for probationers facing re-

vocation, the U.S. Supreme Court held in Gagnon v. Scarpelli 

that probationers must be afforded a preliminary hearing prior to 

revocation.28 The purpose of the preliminary hearing is to guar-

antee that a probationer is not incarcerated unless probable cause 

exists to believe he has committed a violation of his probation.29

II. The Due Process Right To A  
Preliminary Hearing

Part II discusses the due process right to a preliminary 

hearing for probationers facing probation revocation. It begins 

by discussing Morrissey v. Brewer, the predecessor case to 

Gagnon that gave parolees the right to a preliminary hearing 

and final revocation hearing prior to parole revocation.30 Part II 

then presents Gagnon and its canon, which extends Morrissey 

to probation revocation.31

A. 	Morrissey v. Brewer: The Predecessor  
	 to Gagnon

In Morrissey v. Brewer, the U.S. Supreme Court held that 

the Due Process Clause of the Fourteenth Amendment requires 

states to afford parolees a preliminary hearing to determine 

whether there is probable cause to believe that an arrested pa-

rolee has committed acts that would constitute a violation of 

parole conditions.32 The Court held that a preliminary hearing 

is necessary because a parolee’s loss of liberty is a grievous 

loss.33 Further, the Court noted that states have no interest in 

revocation without at least some form of procedural safeguards 

because states have the goal of successfully rehabilitating 

parolees.34

Morrissey involved two petitioners. The first petitioner, 

Morrissey, pled guilty to false drawing or uttering of checks 

and was sentenced to prison.35 He paroled from the Iowa State 

Penitentiary the following year.36 Seven months later, he was ar-

rested for violating the terms of his parole.37 The parole officer’s 

report indicated the reasons why he believed that Morrissey 

violated parole.38 After reviewing the parole officer’s report, the 

Iowa Board of Parole revoked Morrissey’s parole.39 Morrissey 

returned to prison and was not afforded any type of hearing 

prior to the revocation of his parole.40

The second petitioner, Booher, pled guilty to forgery and 

was sentenced to prison.41 He paroled two years later.42 The next 

year, his parole officer recommended that Booher’s parole be 

revoked for failing to abide by the terms of his parole.43 On the 

basis of the parole officer’s report, the Iowa Board of Parole 

revoked Booher’s parole and sent him to the state penitentiary, 

located 250 miles from his home, to serve the remainder of his 

sentence.44 He was not provided any sort of hearing.45

Both Morrissey and Booher filed habeas corpus petitions 

in the U.S. District Court for the Southern District of Iowa, 

claiming the revocation of their respective paroles without a 

hearing constituted due process violations.46 The District Court 

disagreed with this interpretation of due process, stating that 

the failure to hold a revocation hearing did not violate due 

process.47 The two cases were consolidated on appeal, and the 

Court of Appeals affirmed.48 The U.S. Supreme Court granted 

certiorari.49

The Morrissey Court began its discussion by noting the 

function of parole in the correctional process.50 The purpose of 

parole is to “help individuals reintegrate into society as con-

structive individuals.”51 The Court later added, “[t]he liberty of 

a parolee, although indeterminate, includes many of the core 
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values of unqualified liberty and its termination inflicts a ‘griev-

ous loss’ on the parolee and often on others.”52 As such, “[i]

mplicit in the system’s concern with parole violations is the 

notion that the parolee is entitled to retain his liberty as long 

as he substantially abides by the conditions of his parole.”53 

Furthermore, the Court noted that the state has a stake in suc-

cessfully rehabilitating a parolee to society.54 Thus, states have 

no interest in revocation without informal procedural protec-

tions.55 With these values in mind, the Court went on to de-

scribe the procedures required by the Due Process Clause of the 

Fourteenth Amendment for a parolee facing revocation.56

The Court articulated two important stages in the process 

of parole revocation.57 The Court labeled the first stage the “ar-

rest of parolee and preliminary hearing.”58 The Court explained 

that there is usually a substantial time lag between the parolee’s 

arrest and the parole board’s determination to revoke parole.59 

Sometimes, the parolee is arrested far away from the state 

prison.60 Accordingly, “due process would seem to require that 

some minimal inquiry be conducted at or reasonably near the 

place of the alleged parole violation or arrest and as promptly 

as convenient after arrest while information is fresh and sources 

are available.”61 This inquiry should be “in the nature of a 

‘preliminary hearing’ to determine whether there is probable 

cause or reasonable ground to believe that the arrested parolee 

has committed acts that would constitute a violation of parole 

conditions.”62

The Court articulated minimum due process requirements 

for the preliminary hearing.63 To be sure, the Court provided 

only minimum requirements and thus gave state legislatures 

substantial discretion to create their own preliminary hearing 

procedures.64 Additionally, the Court noted, “the revocation of 

parole is not part of a criminal prosecution and thus the full 

panoply of rights due a defendant in such a proceeding does not 

apply to parole revocations.”65 However, Morrissey did provide 

some due process requirements.66 The parolee “should be given 

notice that the hearing will take place and that its purpose is 

to determine whether there is probable cause to believe he has 

committed a parole violation.”67 Such notice should include 

what parole violations are alleged.68 At this hearing, the parolee 

“may appear and speak on his own behalf; he may bring letters, 

documents, or individuals who can give relevant information 

to the hearing officer.”69 Additionally, the parolee is allowed to 

cross-examine adverse witnesses, unless the witness is an infor-

mant who would be subjected to a risk of harm if his identity 

were disclosed.70 Noting that the parole officer directly involved 

in a parole case could harbor bias, the Court found, “due process 

requires that after the arrest, the determination that reasonable 

grounds exists for revocation of parole should be made by 

someone not directly involved in the case.”71 The independent 

decision maker does not need to be a judicial officer; a neutral 

administrative officer will suffice.72

The Morrissey Court found that the hearing officer should 

use the information discovered during the preliminary hearing 

to determine whether there is probable cause to detain the pa-

rolee until the final revocation hearing.73 A finding of probable 

cause would be sufficient to warrant continued incarceration 

until the final revocation hearing.74 Notably, the Court used 

commands words, such as “should” and “requires,” in listing 

proper features of the preliminary hearing.75 In so doing, the 

Court indicated that the Due Process Clause in fact mandates 

these features.76

The second stage in the revocation process is the final 

revocation hearing.77 This hearing is a final evaluation that de-

termines whether the facts warrant probation revocation.78 The 

final hearing must occur within a reasonable time; a lapse of two 

months, for example, is not unreasonable.79 The Court acknowl-

edged that it could not write a code of procedure because that 

is the responsibility of each state.80 However, the Court gave a 

list of minimal requirements necessary to satisfy the due process 

demands of the final hearing:

(a) [W]ritten notice of the claimed violations of parole; 

(b) disclosure to the parolee of evidence against him; 

(c) opportunity to be heard in person and to present 

witnesses and documentary evidence; (d) the right to 

confront and cross-examine adverse witnesses (unless 

the hearing officer specifically finds good cause for not 

allowing confrontation); (e) a ‘neutral and detached’ 

hearing body such as a traditional parole board, mem-

bers of which need not be judicial officers or lawyers; 

and (f) a written statement by the factfinders as to the 

evidence relied on and reasons for revoking parole.81

The Court reaffirmed the notion that, despite having these 

procedural protections, the second stage of parole revocation 

should not be equated with a criminal prosecution.82 The Court 

concluded by stating that it does not want to create an inflex-

ible structure for parole revocation that would be hard for states 

to administer with their respective parole systems.83 It simply 

sought to establish basic due process requirements to ensure that 

parolees facing revocation are given a fair process.84 Although 

the procedural due process protections established in Morrissey 

were articulated for parole revocation, they soon were extended 

to probation revocation.85

B. 	Gagnon v. Scarpelli: Preliminary Hearings  
	F or Probation Revocation

A year after Morrissey, the U.S. Supreme Court extended 

procedural due process protection to probationers facing proba-

tion revocation.86 Gerald Scarpelli pled guilty to armed robbery 

in Wisconsin.87 Scarpelli was sentenced to fifteen years in 

prison, but the trial judge eventually suspended the sentence 

and imposed a probation sentence of seven years.88 Scarpelli 
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was later apprehended in the course of a burglary.89 His proba-

tion was revoked without a hearing, and he was sent to prison 

to serve his initial fifteen-year sentence.90 Three years later, 

Scarpelli filed a writ of habeas corpus.91 The District Court held 

that “revocation without a hearing . . . was a denial of due pro-

cess.”92 The Court of Appeals affirmed, and the U.S. Supreme 

Court granted certiorari.93

The Supreme Court began its analysis by recognizing the 

parallel between the Gagnon and Morrissey cases.94 The Court 

recapped that in Morrissey, it:

[H]eld that a parolee is entitled to two hearings, one a 

preliminary hearing at the time of his arrest and deten-

tion to determine whether there is probable cause to 

believe that he has committed a violation of his parole, 

and the other a somewhat more comprehensive hearing 

prior to the making of the final revocation decision.95

Acknowledging that there is no relevant difference between 

parole and probation that should affect the application of due 

process,96 the Court stated that probation revocation, like parole 

revocation, also results in a loss of liberty.97 Accordingly, “a 

probationer, like a parolee, is entitled to a preliminary hearing 

and a final revocation hearing, under the conditions specified in 

Morrissey v. Brewer.”98 Therefore, Gagnon explicitly held that 

a probationer facing revocation has the right to a preliminary 

hearing.99

C.	S ubsequent Supreme Court Decisions

Other U.S. Supreme Court decisions demonstrate that due 

process requires the Gagnon preliminary hearing. In Moody v. 

Daggett,100 the Court held that a parolee does not need a pre-

liminary hearing prior to parole revocation when the parolee is 

already incarcerated as the result of a subsequent conviction.101 

The Court reasoned, “the subsequent conviction obviously gives 

the parole authority ‘probable cause or reasonable ground[s] 

to believe that the . . . parolee has committed acts that would 

constitute a violation of parole conditions,’102 . . . [and] issu-

ance of the warrant does not immediately deprive the parolee of 

liberty.”103 In Moody v. Daggett, the Court carved out a reason-

able exception to Morrissey. A subsequent conviction is alone 

grounds to revoke parole,104 and such a conviction occurs only 

after a defendant is afforded the vast due process protections of 

an ordinary criminal proceeding.105 A conviction demonstrates 

much more than probable cause that the parolee committed the 

subsequent offense.106 Therefore, a preliminary hearing would 

be superfluous.107 Furthermore, since a parolee convicted of a 

subsequent offense is already justifiably incarcerated on that 

conviction, conducting a preliminary hearing to determine if 

he violated probation would not protect him from unjustified 

incarceration, which was the concern in Morrissey.108 Since this 

holding has the same relevance to probation as it does parole, 

it is surely applicable to probation.109 Implicit in Moody is that 

preliminary hearings are ordinarily required.110 Otherwise, the 

Court would not have explained why preliminary hearings were 

not required in this specific scenario.

In Gerstein v. Pugh,111 the Court provided further insight 

into the purpose of the Gagnon preliminary hearing require-

ment. Gerstein held that the Fourth Amendment precludes the 

government from detaining an individual awaiting trial, unless 

a judge finds probable cause to justify the detention.112 If the 

Gerstein hearing113 occurs within forty-eight hours of arrest, it 

is presumptively timely.114 However, if a defendant has been 

incarcerated for forty-eight hours without a hearing, the burden 

shifts to the state to “demonstrate the existence of a bona fide 

emergency or other extraordinary circumstance.”115 A Gerstein 

hearing is not required when an individual is arrested on an 

arrest warrant, because an arrest warrant is only issued after a 

judge finds probable cause to justify the arrest.116 A Gerstein 

hearing is used to justify detention for a defendant awaiting trial 

on new charges, whereas a Gagnon preliminary hearing is used 

to justify detention for a probationer awaiting a final probation 

revocation hearing.117 In form, the Gerstein hearing differs from 

a Gagnon preliminary hearing primarily because it is not an 

adversarial hearing that provides the defendant the opportunity 

to cross-examine witnesses and present evidence.118

In Gerstein, the Court explained why probationers are guar-

anteed the right to an adversarial preliminary hearing.119 After 

noting that in Morrissey and Gagnon, it “held that a parolee or 

probationer arrested prior to revocation is entitled to an informal 

preliminary hearing at the place of arrest, with some provision 

for live testimony,”120 the Court explained, “revocation proceed-

ings may offer less protection from initial error than the more 

formal criminal process, where violations are defined by statute 

and the prosecutor has a professional duty not to charge a sus-

pect with [a] crime unless he is satisfied of probable cause.”121 

The import of this statement is clear: unlike defendants facing 

new criminal charges, probationers facing probation revoca-

tion are entitled to adversarial preliminary hearings because 

A year after Morrissey, the U.S. Supreme Court extended procedural 

due process protection to probationers facing probation revocation.
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probationers are otherwise not protected to the degree that 

defendants facing new charges are protected.

D.	F ederal Courts of Appeals

Various federal appellate court decisions overwhelmingly 

demonstrate that Gagnon requires preliminary hearings for 

probationers facing revocation. For instance, the United States 

Court of Appeals for the Second Circuit noted in United States 

v. Basso122 that the defendant “demanded and received a hear-

ing on the issue of probable cause, which the Supreme Court 

prescribed in Gagnon.”123 Likewise, the Court of Appeals for 

the Ninth Circuit held:

[I]n order to revoke probation, there must be first a 

‘preliminary hearing at the time of [the probationer’s] 

arrest and detention to determine whether there is 

probable cause to believe that he has committed a vio-

lation of his [probation], and [then] a somewhat more 

comprehensive hearing prior to the making of the final 

revocation decision.124

At least four other federal appellate courts similarly find that 

Gagnon requires that probationers receive a preliminary hear-

ing.125

Some federal appellate courts have crafted exceptions to 

the Gagnon preliminary hearing requirement.126 However, these 

exceptions largely reinforce and complement the U.S. Supreme 

Court’s Gagnon jurisprudence.127 Several federal appellate 

courts hold that a preliminary hearing is not required if the 

defendant is incarcerated on another charge. For instance, in 

United States v. Sutton,128 the Court of Appeals for the Eighth 

Circuit noted, “[t]he preliminary hearing requirement [estab-

lished by Morrissey and Gagnon] is founded upon the concern 

that a person not be wrongfully imprisoned pending final proba-

tion revocation proceedings if probable cause to believe that 

a violation has occurred cannot be established.”129 The Court 

noted that in the instant case, the probationer had already been 

convicted of a subsequent offense.130 Since the defendant was 

already incarcerated due to the subsequent conviction, the Court 

held that a preliminary hearing was unnecessary.131 The U.S. 

Supreme Court provided this exception in Moody.132 As dis-

cussed earlier, the Moody exception still embraces the purposes 

of the Gagnon preliminary hearing requirement, and thus does 

not abridge probationers’ due process rights.133

A few federal appellate courts do not require preliminary 

hearings if the defendant is out of custody. In United States v. 

Strada,134 the Court of Appeals for the Eighth Circuit explained:

One rationale for the Morrissey preliminary hearing 

requirement was to provide procedural safeguards with 

regard to the loss of liberty that accompanied an arrest 

for parole violations. Thus, Gagnon extends the right 

to such a hearing only to those probationers who are 

taken into custody and deprived of their conditional 

freedom.135

Since the probationer in that case was not held in custody 

prior to the final revocation hearing, the Strada Court held 

that a preliminary hearing was unnecessary.136 This exception 

does not frustrate the purposes of the Gagnon preliminary 

hearing requirement. Although in Moody the U.S. Supreme 

Court directly dealt with a parolee who was incarcerated for 

a subsequent conviction, the parolee was technically not yet 

in custody for the parole violation.137 Appropriately, then, the 

Court framed the issue as, “whether a hearing must be held . . . 

before the parolee is taken into custody as a parole violator.”138 

Since a probationer at liberty before his final revocation hear-

ing is also not “taken into custody as a [probation] violator,”139 

the Gagnon requirement for a preliminary hearing would seem 

unnecessary. This holding is consistent with the purpose of the 

Gagnon preliminary hearing—to ensure that a free probationer 

is not unjustifiably incarcerated.

Several courts claim that although preliminary hearings 

are required, they will not provide a remedy for failure to hold 

a preliminary hearing unless prejudice ensues.140 For instance, 

in United States v. Companion, the Court of Appeals for the 

Second Circuit considered the appropriate remedy for when a 

probationer is not given a preliminary hearing.141 Looking for 

guidance, the court examined Gerstein.142 The court noted that 

in Gerstein, the Supreme Court found that an illegal arrest or 

detention does not void a subsequent conviction.143 Finding 

the Gerstein reasoning dispositive, the Second Circuit noted, 

“[t]his rationale is directly applicable here. Appellant’s pres-

ent incarceration stems from a decision by Judge Holden 

made after a [final revocation] hearing that was adequate 

in all respects; the denial of appellant’s preliminary hear-

ing right no longer has any relation to his incarceration.”144 

Accordingly, to release the defendant from custody would be 

an extreme remedy for a defendant who is no longer suffering 

from the failure to have a preliminary hearing.145 The court 

then added, “we are aware that our decision has the unfor-

tunate ring to it of affording a ‘right without a remedy.’”146 

Thus the court cautioned, “our decision does not give the 

Government license to ignore the preliminary hearing man-

date of Morrissey and Gagnon. If a probationer’s rights are 

flagrantly abused…we reserve, of course, the authority . . . to 

order release from custody regardless of when the request is 

made.”147 Therefore, unless the failure to have a preliminary 

hearing prejudiced a probationer’s final revocation hearing, 

the court will not provide a remedy for a probationer whose 

probation was revoked after a final revocation hearing, but 

without a preliminary hearing. Since only a few federal ap-

pellate courts provide this “no prejudice” exception, it is 
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certainly not a ubiquitous exception that changes the tenor of 

Gagnon jurisprudence. Still, in Part III, which describes the 

various approaches used by states to interpret Gagnon, this 

article argues that this position abridges probationers’ rights 

because the Gerstein analogy is inapplicable. Unlike Gagnon, 

Gerstein affords a right with a remedy.

E.	F ederal Code

The Federal Rules of Criminal Procedure require that fed-

eral probationers be provided with a preliminary hearing prior 

to a final revocation hearing.148 Rule 32.1 (b)(1)(A) provides, 

“if a person is in custody for violating a condition of proba-

tion or supervised release, a magistrate judge must promptly 

conduct a hearing to determine whether there is probable cause 

to believe that a violation occurred.”149 The person may waive 

the hearing.”150 The Code then provides requirements for the 

preliminary hearing.151 These include:

(i) [N]otice of the hearing and its purpose, the alleged 

violation, and the person’s right to retain counsel or 

to request that counsel be appointed if the person can-

not obtain counsel; (ii) an opportunity to appear at the 

hearing and present evidence; and (iii) upon request, 

an opportunity to question any adverse witness, unless 

the judge determines that the interest of justice does 

not require the witness to appear.152

Thus, the requirements of Rule 32.1 guarantee probationers 

many of the due process requirements articulated by Gagnon.153 

This is no coincidence; the codification was modified to com-

port with the due process requirements of Gagnon.154 In fact, 

the Notes of the Advisory Committee provide, “[s]ubdivision 

[(b) (1)] requires, consistent with the holding in [Gagnon] that 

a prompt preliminary hearing must be held whenever ‘a proba-

tioner is held in custody on the ground that he has violated a con-

dition of his probation.’”155 Therefore, the federal government 

has recognized that Gagnon mandates a preliminary hearing and 

has accordingly taken steps to modify its code to guarantee that 

it does not abridge probationers’ due process rights.

III. The Myriad State Approaches To Gagnon

The aforementioned federal cases and the Federal Rules 

of Criminal Procedure demonstrate that Gagnon intended for 

probationers to have a preliminary hearing prior to a final re-

vocation hearing. The overarching value cherished in Gagnon 

and its progeny is that a probationer has a remarkable liberty 

interest, and an adversarial preliminary hearing is essential to 

help guarantee that a probationer is justifiably incarcerated prior 

to final revocation. Using that lens to view this issue, Part III 

examines how states approach the Gagnon requirement for a 

preliminary hearing. After noting that many states do in fact fol-

low the requirements of Gagnon, Part III explores the rationales 

provided by the states that do not provide preliminary hearings. 

It aims to explain the erroneous and meritorious aspects of these 

views. Following this section, Part IV provides a preliminary 

hearing framework that aims to follow the mandate of Gagnon 

while allowing for reasonable accommodations.

A.	S trict Compliance

Approximately half of the states require preliminary hear-

ings prior to the final probation revocation hearing.156 Most of 

these states provide preliminary hearings in an effort to comport 

with the dictates of Gagnon.157 For instance, when discussing 

the procedure for probation revocation, the Supreme Court of 

Nevada noted:

[T]he United States Supreme Court, in Morrissey and 

Gagnon, outlined the minimal procedures necessary to 

revoke probation or parole. A preliminary inquiry, to 

determine whether there is probable cause to believe 

that the probationer violated the conditions of his or 

her probation, is required, at which the probationer 

must be given notice of the alleged probation viola-

tions, an opportunity to appear and speak on his own 

behalf and to bring in relevant information, an oppor-

tunity to question persons giving adverse information, 

and written findings by the hearing officer, who must 

be “someone not directly involved in the case.”158

The overarching value cherished in Gagnon and its progeny is  

that a probationer has a remarkable liberty interest, and an 

adversarial preliminary hearing is essential to help guarantee that  

a probationer is justifiably incarcerated prior to final revocation.  
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In order to ensure probationers their right to a preliminary 

hearing, some states have even codified the Gagnon preliminary 

hearing requirement.159 For example, Vermont Code provides:

[W]henever a probationer is held in custody on the ground 

that he or she has violated a condition of probation, the 

probationer shall be afforded a prompt hearing before 

a judicial officer in order to determine whether there is 

probable cause to hold the probationer for a revocation 

hearing. The probationer shall be given: (A) notice of the 

preliminary hearing and its purpose and of the alleged 

violation of probation; (B) an opportunity to appear at 

the hearing and present evidence in his or her own behalf; 

(C) upon request, the opportunity to question opposing 

witnesses unless, for good cause, the judicial officer de-

cides that justice does not require the appearance of the 

witness; and (D) notice of the right to be represented by 

counsel and the right to assigned counsel if he or she is 

unable to obtain counsel. The proceeding shall be taken 

down by a court reporter or recording equipment. If prob-

able cause is found to exist, the probationers shall be held 

for a revocation hearing. If probable cause is not found to 

exist, the proceeding shall be dismissed.160

To be sure, these states do not guarantee preliminary 

hearings for probationers in all situations.161 However, these 

exceptions are situations that the Supreme Court has indicated 

do not require preliminary hearings, or situations where the 

denial of a preliminary hearing does not frustrate the purposes 

of Gagnon.162 For instance, several jurisdictions do not require 

preliminary hearings when the probationer is already incarcer-

ated due to other charges.163 As previously noted, this exception 

was recognized in Moody v. Daggett, where the Supreme Court 

held that a parolee does not need a preliminary hearing prior to 

parole revocation when the parolee is already incarcerated as 

the result of a subsequent conviction.164 Some jurisdictions do 

not provide preliminary hearings for probationers out of cus-

tody awaiting their final revocation hearing.165 For example, the 

Massachusetts Supreme Judicial Court noted that “the purpose 

of the preliminary hearing is to protect the rights of the parolee 

or probationer who, being at liberty, is taken into custody for 

alleged violation of his parole or probation conditions, and 

detained pending a final revocation hearing.”166 Thus, when a 

probationer is not incarcerated pending his probation revocation 

hearing, the need for a preliminary hearing is absent.167 Moody 

also supports this exception.168 Accordingly, although these 

states do not provide probationers with a preliminary hearing, 

the spirit and purpose of Gagnon is not thwarted.

B.	 The “No Prejudice” Exception

Several states require preliminary hearings prior to proba-

tion revocation, but hold that failure to afford a preliminary 

hearing does not warrant a remedy unless the defendant can 

demonstrate that his case was prejudiced.169 These states contend 

that due process is ultimately about fairness.170 The Appellate 

Court of Illinois opined:

In our judgment, the rule announced in Morrissey is 

one of reasonableness, which requires a balancing of 

all relevant circumstances… Due process does not 

require that a probationer benefit from the denial of 

a timely prerevocation hearing, but only that no un-

fairness result therefrom. Accordingly, a probationer 

whose probation has been revoked after a properly 

conducted revocation hearing is not entitled to have 

the revocation set aside unless it appears that the fail-

ure to accord him a prerevocation hearing resulted in 

prejudice to him at the revocation hearing.171

Since a probationer will still receive a final hearing to determine 

whether he violated probation, failure to conduct a preliminary 

hearing will generally not affect the ultimate outcome of revo-

cation. Only in the instances where failure to have a preliminary 

hearing changes the ultimate revocation outcome, will the de-

fendant have a remedy.172 For example, prejudice could occur 

when “information was no longer ‘fresh’ or sources were no 

longer ‘available’ at the time of the final revocation hearing.”173 

When no prejudice occurs, however, and the court determines 

through a final revocation hearing that the probationer in fact 

violated probation, “a subsequent preliminary hearing is purely 

supererogatory.”174

These states justify their position by analogizing those po-

sitions with Gerstein.175 In Gerstein, the Court held that “illegal 

arrest or detention does not void a subsequent conviction.”176 

Applying this reasoning to probation revocation, these states 

hold that once a probationer’s probation is revoked pursuant 

to a final revocation hearing, the probationer was not harmed 

by the absence of a preliminary hearing to justify detention 

because he in fact violated probation.177 If states were to release 

probationers solely because they were not afforded their right to 

a preliminary hearing, then probationers who are later found to 

be in violation of probation would be released simply because 

the state failed to follow procedure.178

The analogy to Gerstein is inapplicable because, unlike 

Gagnon, Gerstein provides arrestees with a “use it or lose it” 

remedy.179 In Riverside v. McLaughlin,180 the U.S. Supreme 

Court fine-tuned the Gerstein requirement by holding that if 

probable cause is not established within 48 hours of arrest, the 

burden shifts to the state to “demonstrate the existence of a bona 

fide emergency or other extraordinary circumstance.”181 Thus, 

if an arrestee is in custody for over 48 hours without a Gerstein 

hearing, he can demand the court to order his release.182 He 

would lose the remedy of release if his demand were made 

after he was found to be guilty, because an “illegal arrest . . . 
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does not void a subsequent conviction.”183 However, he should 

be released if he had not yet been found guilty.184 Therefore, 

Riverside provides arrestees with a “use it or lose it” remedy.

Probationers do not have a “use it or lose it” remedy that 

allows them to be released after a certain period of time if they 

are not given a Gagnon preliminary hearing. The Supreme 

Court has not specified any bright-line time period within 

which probationers must be given a preliminary hearing. 

Therefore, probationers cannot cite a time period after which 

they should be released if they have not had a preliminary hear-

ing. Consequently, they must wait in jail until they have their 

final revocation hearing. To be sure, probable cause is typically 

established via a warrant be-

fore a probationer is arrested 

for violating probation.185 

However, unlike Gerstein, 

the Gagnon preliminary 

hearing requires more than 

simply a judicial determina-

tion of probable cause.186 It 

provides the defendant with 

an assortment of rights, 

such as the right to present 

evidence and cross-examine 

witnesses.187 Since proba-

tioners who are arrested do 

not have a time period after 

which their detention is il-

legal if they have not had a 

Gagnon preliminary hearing, they truly have a right without 

any form of remedy. Since probationers have no remedy, fail-

ing to provide a probationer with a Gagnon preliminary hearing 

is qualitatively different than failing to give a new arrestee a 

Gerstein hearing. Accordingly, the analogy used between 

Gerstein and Gagnon to justify not providing probationers a 

remedy unless prejudice ensues is misguided. If states were to 

provide probationers with a definite time within which they are 

entitled to a preliminary hearing, as suggested in Part IV, then 

the Gerstein analogy would become appropriate.

C.	 The “Promptness” Exception

A few states hold that a preliminary hearing is unneces-

sary because their respective revocation procedures provide 

probationers with a prompt final revocation hearing.188 The 

Court of Criminal Appeals of Oklahoma held that a preliminary 

hearing was unnecessary because Oklahoma provides prompt 

final revocation hearings by statute, which arguably affords 

probationers a “greater protection of liberty than Morrissey and 

Gagnon provide.”189 The Court noted that Morrissey mandated 

a preliminary hearing because:

[T]here is typically a substantial time lag between the 

arrest and the eventual determination by the pardon 

and parole board whether parole should be revoked. 

Additionally, it may be that the parolee is arrested 

at a place distant from the state institution to which 

he may be returned before the final decision is made 

concerning revocation. Given these factors, due pro-

cess would seem to require that some minimal inquiry 

be conducted at or reasonably near the place of the 

alleged parole violation or arrest and as promptly as 

convenient after arrest while information is fresh and 

sources are available.190

Since Oklahoma provided 

a final revocation hear-

ing within twenty days of 

arrest, the court held that 

Oklahoma revocation proce-

dure satisfied the demands 

of Gagnon.191 Similarly, in 

Washington v. Myers,192 the 

Supreme Court of Wash-

ington addressed whether 

a preliminary hearing was 

necessary if the final revoca-

tion is provided promptly.193 

In that case, the probationer 

received his final revocation 

hearing within thirty days of 

arrest.194 The court held that a period of thirty days in between 

arrest and final revocation was not so long that the probationer 

was denied due process by not having a preliminary hearing.195

The demands of Gagnon are possibly met when a state pro-

vides a prompt final revocation hearing. Undoubtedly, whether 

the demands of Gagnon are met depends on what a state means 

by “prompt.” Morrissey and Gagnon unfortunately do not 

provide much guidance to determine how soon after arrest the 

preliminary hearing should occur. In Morrissey, the Court held 

that the preliminary hearing should take place “as promptly as 

convenient after arrest.”196 The only other indicator of prompt-

ness is that in Morrissey, the Court held that for the final revoca-

tion hearing, a time lapse of two months is not unreasonable.197 

Since the Court held that a two-month delay for the final hearing 

is not unreasonable,198 it stands to reason that the Court intended 

the preliminary hearing to occur in a period of time sooner than 

two months after arrest.

The parallel purposes of Gerstein and Morrissey/Gagnon 

suggest that the Court intended for the Gagnon preliminary 

hearing to occur within a timeframe comparable to the Gerstein 

hearing. In Morrissey, the Court noted that a parolee’s liberty 

is an interest of utmost importance and that revocation of such 

The parallel purposes of Gerstein 

and Morrissey/Gagnon suggest that 

the Court intended for the Gagnon 

preliminary hearing to occur  

within a timeframe comparable  

to the Gerstein hearing.
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freedom results in a grievous loss.199 This fundamental liberty 

interest guided the Court in Morrissey to create the preliminary 

hearing requirement. In Gerstein, the Court expressed similar 

concerns. It noted, “the consequences of prolonged detention 

may be more serious than the interference occasioned by arrest. 

Pretrial confinement may imperil the suspect’s job, interrupt 

his source of income, and impair his family relationships.”200 It 

was this interest that prompted the Court to require the Gerstein 

hearing. Since both the Gerstein hearing and Morrissey/Gagnon 

preliminary hearing serve similar purposes, it stands to reason 

that the Court intended for both hearings to occur within a com-

parable timeframe. Although neither Morrissey nor Gagnon 

provided a timetable for a prompt preliminary hearing, a prompt 

Gerstein hearing must take place within forty-eight hours.201 A 

Morrissey/Gagnon preliminary hearing demands more prepara-

tion than a Gerstein hearing because the defendant may wish 

to present evidence and cross-examine witnesses.202 Therefore, 

it would be unreasonable to require courts to hold, as with 

Gerstein, the hearing within forty-eight hours. However, since 

the Court had similar interests in Gagnon and Gerstein, the pre-

liminary hearing should still occur as promptly after arrest as 

feasible. In Part IV, which provides a suggested framework, this 

article argues that a reasonably “prompt” preliminary hearing 

must occur within two weeks after the probationer is arrested.

D.	 The “Administrative” Distinction

Several states contend that Morrissey and Gagnon holdings 

apply only to jurisdictions that have administrative probation 

systems.203 In other words, “the [Gagnon] requirement of a 

preliminary hearing was intended for those jurisdictions where 

probation responsibility, and its revocation as well, is directly 

controlled by an administrative agency as an arm of the execu-

tive.”204 For instance, in Gagnon, the Wisconsin Department of 

Public Welfare, not the sentencing judge, revoked the defen-

dant’s probation.205 Similarly, in Morrissey, the Iowa Parole 

Board, not the sentencing judge, revoked the defendants’ pa-

role.206 Thus several states claim that Morrissey and Gagnon 

were limited to administrative probation systems and should 

not apply to states that have probation systems controlled by 

the judiciary.207 For example, in Maryland, “the continuing 

responsibility for the probationer remains with the sentencing 

judge, and the supervising agency merely reports violations 

to the court but is without revocation authority.”208 Since the 

probation systems in these states are qualitatively different from 

the systems discussed in Morrissey and Gagnon, these states 

contend that the preliminary hearing requirement of Gagnon is 

inapplicable.209

Courts in these states explain that holding preliminary 

hearings in judicially operated probation systems would be 

superfluous.210 The First District Court of Appeals in California 

noted two mechanical differences between revocation in an 

administrative probation system and judicial probation sys-

tem.211 First, it explained that preliminary hearings occur much 

sooner in states with judicially controlled probation systems, 

which consequently comport with the temporal requirements of 

Morrissey/Gagnon.212 The court noted:

A major reason for the prerevocation hearing require-

ment in Morrissey is the time lag between arrest of the 

parolee and final determination on the merits of the 

parole agent’s allegations. It is unfair to disrupt the pa-

rolee’s life during such time without any determination 

as to the existence of probable cause for revocation. By 

contrast, the time consumed by the procedures through 

which appellant’s probation was revoked amounted to 

a total of 21 days from the day the petitions to revoke 

were filed until he was sentenced to prison.213

In other words, the court explained that while revocation pro-

cedures in an administrative probation system often take a long 

time, California was able to give the probationer a final revoca-

tion hearing within twenty-one days after incarceration.214 Since 

the purpose of the Gagnon preliminary hearing requirement is 

to ensure that a probationer is not incarcerated for an inordinate 

period of time unless the state can justify the detention, this 

aim of Gagnon should be satisfied by the expedient process of 

California’s judicial probation system.215

Second, the court explained that Morrissey/Gagnon 

concerns defendants that were arrested far away from where 

revocation would occur and would consequently be unable to 

present witnesses during a revocation determination at a distant 

prison.216 The court noted:

The other major factor compelling a prerevocation pa-

role hearing is that the parolee often is arrested some 

distance from the penal institution where the final 

hearing will be held. The prerevocation hearing near 

the place of arrest affords him a better opportunity to	

present witnesses. (Morrissey v. Brewer, supra, 408 

U.S. at p. 485 [33 L.Ed.2d at pp. 496-497].) While it 

is true that the probation revocation hearing before the 

superior court which granted probation might conceiv-

ably be held some distance from the place of arrest, 

that is not the usual situation. As in the case before us, 

most probationers are supervised within the county in 

which probation is granted, and they are not taken to 

remote locations for revocation hearings. Furthermore, 

the probation revocation hearing in California, unlike 

a parole revocation hearing, is a judicial proceeding 

providing the probationer with the use of court pro-

cesses, thus assuring him the presence of necessary 

witnesses.217
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Since the revocation hearing in a judicial probation system 

likely will occur at a court in close proximity to where the de-

fendant was arrested, and not at the penal institution that would 

hold the probationer if his sentence were revoked, the court ar-

gued that a probationer has a much better opportunity to present 

his witnesses who live near him.218

The Supreme Court, however, has never limited the Gagnon 

preliminary hearing requirement to states with administrative 

judicial systems. Both Morrissey and Gagnon did involve parole 

and probation systems that were controlled by administrative 

boards, not members of the judiciary.219 Also, both cases were 

concerned that revocation 

decisions often happen far 

away from where the defen-

dant was arrested.220 This 

distance and delay often 

results in the two problems 

articulated by the First 

District Court of Appeal in 

California: namely, that the 

final hearing does not occur 

until long after arrest, and 

the defendant has a much 

harder time producing wit-

nesses who may reside on 

the other side of the state.221 

Although the Supreme 

Court was concerned by this 

aspect of administrative pa-

role and probation systems, 

it gave no indication in ei-

ther Morrissey or Gagnon to 

suggest it intended to limit 

those holdings to states with administrative probation and parole 

systems. Rather, the Court focused on which due process rights 

parolees and probationers must be afforded before revocation, 

regardless of whether the state’s parole or probation system 

is administratively or judicially controlled.222 Furthermore, in 

Moody, where the Court fine-tuned the Morrissey preliminary 

hearing requirement, the Court said nothing to indicate that 

Morrissey is limited to cases in administrative parole or proba-

tion systems.223 Lastly, federal appellate courts do not interpret 

Morrissey or Gagnon as so restricted. Therefore, it is unrea-

sonable for any jurisdiction to conclude that the preliminary 

hearing requirement of Morrissey and Gagnon is limited to 

administratively controlled parole and probation systems.

Morrissey’s discussion of the necessary qualifications for 

the preliminary hearing decision maker further demonstrates 

that the Court was considering due process rights generally and 

not within the limited scope of administrative parole systems.224 

In Morrissey, the Court considered whether the preliminary 

hearing decision maker should be a member of the judiciary.225 

The Court concluded that the decision maker does not need to 

be a member of the judiciary, and that a neutral administrative 

officer would suffice.226 If the Court was creating a holding 

limited to administratively controlled parole systems, it would 

consider only whether an administrative decision maker satis-

fies the demands of due process. To consider whether a judicial 

decision maker is needed would be outside the limited scope of 

an administrative system. Therefore, the Court was looking at 

what due process requires, regardless of whether the system is 

controlled administratively or judicially.

The Court of Special 

Appeals of Maryland held 

that the liberty interest 

sought to be protected 

through the Gagon prelimi-

nary hearing is satisfied by 

the structure of a judicially 

operated probation sys-

tem.227 It noted:

[T]he procedural due 

process safeguard pro-

vided by the prelimi-

nary hearing for those 

jurisdictions utilizing 

administrative revo-

cation, is primarily 

to determine whether 

probable cause, or rea-

sonable grounds, ex-

ists for revocation of 

probation. In Maryland 

that determination is made by a judge trained by edu-

cation and experience to make such decisions. At the 

District Court level, only judges may issue warrants in 

probation revocation proceedings, not commissioners 

whom we otherwise authorize to issue arrest warrants 

for ‘probable cause’ . . . we think it is clear that a ju-

dicial determination of probable cause is an adequate 

substitute for the same determination by laymen in an 

administrative preliminary hearing.228

Since a judge, not an administrative body, makes the decision to 

arrest a probationer with a warrant after finding probable cause 

of a probation violation, the court here argued that the safe-

guard sought in Gagnon is protected.229 This court also added 

that since due process is not offended when a defendant is de-

nied a preliminary hearing in a murder case,230 due process is 

surely not offended when a preliminary hearing is not afforded 

for a probationer whose probation revocation proceedings are 

judicially conducted.231

Lastly, federal appellate courts do 

not interpret Morrissey or Gagnon 

as so restricted.  Therefore, it is 

unreasonable for any jurisdiction 

to conclude that the preliminary 

hearing requirement of Morrissey 

and Gagnon is limited to 

administratively controlled parole 

and probation systems.
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A non-adversarial judicial determination of probable cause 

is not enough to satisfy the demands of Gagnon. To satisfy 

Gagnon, a probationer must be given other safeguards, such 

as the rights to speak on his own behalf and to cross-examine 

adverse witnesses.232 As noted in Gerstein, these additional 

safeguards are required because a probationer does not other-

wise get the full panoply of rights afforded to a criminal defen-

dant facing new charges.233 Thus, although a defendant facing 

murder charges may not get a preliminary hearing, he is allotted 

an assortment of other protections that are not provided to a 

probationer facing probation revocation. If a probationer does 

not have the opportunity for an adversarial preliminary hearing, 

a biased probation officer could unreasonably incarcerate the 

probationer for many months.234 A probation officer could be 

negatively biased towards the probationer because of tarnished 

relations. This bias could prevent the probation officer from giv-

ing the judge a neutral recitation of facts when explaining why 

an arrest warrant should be issued. If a probationer did not have 

a right to present evidence or cross examine witnesses, then he 

potentially could be incarcerated for an inordinate amount of 

time based solely on the words of the biased probation officer. 

The requirements of Gagnon thus serve the important purpose 

of helping guarantee that the probationer is not incarcerated 

solely on the views of a biased probation officer. Therefore, the 

demands of Gagnon are not satisfied when a judge issues an ar-

rest warrant for a probationer without providing the probationer 

the additional safeguards required by Gagnon.

E.	 The “Consolidated Hearing” Approach

Several states claim that Gagnon does not mandate a pre-

liminary hearing, and due process is satisfied when the proba-

tioner receives a final revocation hearing.235 These states provide 

an assortment of reasons to justify their position. For instance, 

in Connecticut v. Baxter, the Appellate Court of Connecticut 

provided several reasons why the U.S. Supreme Court did not 

intend for preliminary hearings to be an essential requirement of 

probation revocation.236 First, it discussed Black v. Romano,237 

a case where the Supreme Court found that due process did not 

require a trial court to indicate that it considered alternatives to 

incarceration before revoking probation.238 In Black, the Court 

noted that there should be no “imposition of rigid requirements 

that would threaten the informal nature of probation revocation 

proceedings or interfere with exercise of discretion by the sen-

tencing authority.”239 Furthermore, the probationer in Black was 

not given a preliminary hearing.240 Despite not having a prelimi-

nary hearing, the Court in Black did not find that the probation-

er’s procedural due process rights were violated.241 However, 

the probationer in Black was arrested on new charges.242 Under 

Moody, the probationer in Black would not be required to have a 

preliminary hearing. Since Black presented facts that fall under 

the Moody exception and does not stand for the proposition that 

preliminary hearings are not required in ordinary circumstances, 

it does not conflict with the requirements of Gagnon.

The Appellate Court of Connecticut also discussed Griffin 

v. Wisconsin,243 a case where the U.S. Supreme Court consid-

ered whether a search warrant must be obtained before enter-

ing a probationer’s home.244 Although the holding of Griffin 

was unrelated to revocation procedures, it noted, “a [s]tate’s 

operation of a probation system . . . may justify departures 

from the usual warrant and probable cause requirements.”245 

The Appellate Court of Connecticut thus interpreted Griffin as 

casting “doubt on the necessity for a mandatory preliminary 

hearing in probation revocation hearings.”246 The court’s con-

clusion is unwarranted; Griffin does not weaken the Gagnon 

requirement for a preliminary hearing. Griffin addresses a pro-

bationer’s limited protection against searches under the Fourth 

Amendment,247 whereas Gagnon addresses due process under 

the Fourteenth Amendment.248 The Fourth Amendment privacy 

interests affected by a search and seizure are very different from 

the Fourteenth Amendment due process interests affected by in-

carceration. Therefore, a weakened Fourth Amendment require-

ment should not affect the strength of Fourteenth Amendment 

requirements. Furthermore, since Gagnon clearly articulated 

that due process requires a preliminary hearing,249 a state’s 

autonomy in controlling its probation system cannot justify 

departing from this specific due process requirement.

Some states contend that the due process requirements of 

Gagnon can be satisfied in one hearing, and therefore a prelimi-

nary hearing is not required.250 For instance, the Supreme Court 

of Georgia explained that although Morrissey established basic 

due process requirements for revocation, it declined to write a 

code of procedure, explicitly leaving that task up to the state 

legislatures.251 According to the Georgia Supreme Court, the 

essential requirement of Morrissey is that due process requires 

the opportunity to be heard.252 Accordingly, Morrissey only 

suggested a two-step procedure—a preliminary hearing fol-

lowed by a final revocation hearing—as a means to satisfy due 

process, but such a procedure was not required.253 This two-step 

procedure was suggested because “in the situation of a parolee 

there is ‘typically a substantial time lag’ between arrest and re-

vocation.”254 Further, “[t]he parolee is likely to be arrested in his 

community of residence while the revocation decision is likely 

to be made a great distance away at the state institution to which 

he is returned.”255 The court then compared the requirements of 

the two hearings suggested by the U.S. Supreme Court:

For the first hearing minimum due process require-

ments set forth are: (1) notice of hearing; (2) notice of 

alleged violations; (3) opportunity to appear and speak 

and offer evidence; (4) right of confrontation, unless 

there is risk of harm to an informant; and (5) a sum-

mary or digest of the hearing together with a determi-
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nation of probable cause to hold the petitioner made 

by a hearing officer other than the one initially dealing 

with the case. The requirements for the second sug-

gested hearing are: (1) written notice of the claimed 

violations; (2) disclosure of the evidence against pa-

rolee; (3) opportunity to be heard in person and to 

present evidence; (4) right of confrontation (unless 

there is good cause for not allowing confrontation); 

(5) a neutral and detached hearing body, not necessar-

ily composed of judges or lawyers; and (6) a written 

statement by the fact finder as to evidence relied upon 

and reasons for revocation.256

The court explained that all of the requirements of both hearings 

could be satisfied in one hearing.257 As a result, and because 

Morrissey gave states the 

flexibility to create their 

own procedure as long 

as it met the minimum 

requirements of due pro-

cess, the court concluded 

that due process can be 

satisfied in one final re-

vocation hearing, and 

a preliminary hearing 

is consequently not re-

quired.258

States that provide 

probationers with only 

one hearing are violat-

ing the requirements of 

Gagnon.259 The demands 

of Gagnon cannot neces-

sarily be satisfied in a 

final revocation hearing 

because Gagnon was not 

just concerned about the form of the final revocation hearing. 

Rather, Gagnon was concerned that probationers, who are try-

ing to readjust to society, may be unjustifiably incarcerated for 

long periods of time awaiting their final revocation hearing.260 

In Morrissey, the Court noted, “implicit in the system’s concern 

with parole violations is the notion that the parolee is entitled to 

retain his liberty as long as he substantially abides by the condi-

tions of his parole.”261 The Court further explained that there is 

usually a substantial time lag between the arrest of the parolee 

and the eventual determination to revoke parole.262 Because of 

this time lag, the Court held “due process would seem to re-

quire that some minimal inquiry be conducted at or reasonably 

near the place of the alleged parole violation or arrest and as 

promptly as convenient after arrest while information is fresh 

and sources are available.”263 Therefore, the Court specifically 

held that a final revocation hearing is not enough to satisfy due 

process.264 Rather, due process is also concerned with the tem-

poral aspect of probation revocation.265 Accordingly, the Court 

requires that a preliminary hearing promptly occur to determine 

whether the state can justifiably incarcerate the probationer until 

his final revocation hearing.266 Hence, states that contend due 

process can be satisfied in one final hearing are ignoring the text 

and spirit of Gagnon.

IV. A Suggested Framework

Probationers have a due process right to a preliminary 

hearing promptly after they are arrested for allegedly violat-

ing probation.267 This 

right is clearly mandated 

by Gagnon, and federal 

appellate court decisions 

that followed have over-

whelmingly acknowl-

edged this requirement.268 

Indeed, the U.S. Supreme 

Court intended for states 

to have a wide degree of 

autonomy to create pro-

bation systems tailored 

to each state’s respective 

needs.269 Nevertheless, 

the Court did not intend 

for the preliminary hear-

ing requirement to be left 

to state discretion. Even 

though states may write 

their own codes of proce-

dure, the Court articulated 

the preliminary hearing as a necessary requirement to satisfy 

due process.270 However, in Moody the Court suggested that 

when the purpose of Gagnon is not thwarted, preliminary hear-

ings may not be required.271 Thus, to determine what a sufficient 

probation revocation system entails, we must consider the es-

sential purpose of the Gagnon preliminary hearing.

 The essence of the Gagnon preliminary hearing require-

ment is that a probationer should not have his liberty abridged 

without good reason to think that he may in fact have violated 

probation. A probationer has a very strong liberty interest, 

and unreasonable incarceration will potentially destroy the 

probationer’s rehabilitative momentum. Thus, any acceptable 

probation revocation system must include a prompt preliminary 

inquiry to determine whether probable cause exists to believe 

the probationer may have in fact violated probation. This inquiry 

States that provide probationers 

with only one hearing are violating 

the requirements of Gagnon.   The 

demands of Gagnon cannot 

necessarily be satisfied in a final 

revocation hearing because Gagnon 

was not just concerned about the form 

of the final revocation hearing.  
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must be more than a non-adversarial probable cause determina-

tion. Morrissey and Gagnon provided additional safeguards, 

like cross-examination, because the probationer does not have 

the full assortment of rights provided to a regular defendant.272 

Additionally, a probation officer may be much more biased 

when approaching the judge for a warrant because of a soured 

relationship with the probationer. Therefore, the state must pro-

vide an adversarial preliminary hearing promptly after arrest.

A “prompt” preliminary hearing should occur within four-

teen days of arrest. As noted, the Gagnon preliminary hearing 

serves a similar purpose to the Gerstein hearing—they are both 

methods to prevent unjust incarceration.273 Although Gagnon 

did not clearly define “prompt,” the Gerstein hearing must occur 

within forty-eight hours of arrest.274 Since Gagnon and Gerstein 

serve similar ends, the forty-eight hours requirement of Gerstein 

would seem to indicate how promptly the Court intended for the 

Gagnon preliminary hearing to take place. However, since the 

Gagnon hearing is not simply a probable cause determination, 

but rather a robust preliminary hearing with additional safe-

guards, parties could probably not sufficiently prepare for the 

hearing within forty-eight hours. A fair timeline can be inferred 

by considering the preliminary hearing timeline for defendants 

arrested on new charges in federal court. Federal law requires 

that defendants incarcerated for new charges must receive a pre-

liminary hearing within fourteen days of the first appearance.275 

Given Gagnon’s concern for a prompt hearing, the time needed 

to prepare for a preliminary hearing and the current fourteen-

day statutory timeline for ordinary preliminary hearings in 

federal court, a fourteen-day timeline for probationers seems 

appropriate. Since probationers do not necessarily have a first 

appearance where they are advised of the charges against them, 

the fourteen-day time period should begin once the defendant 

is processed in jail. If probationers were guaranteed a hearing 

within fourteen days, then, like arrestees under Gerstein, they 

would have a definite time after which they could demand to be 

released if they are not provided with a hearing.

States may forgo providing probationers with a preliminary 

hearing if the final revocation hearing occurs within fourteen 

days of arrest. Gagnon created the preliminary hearing require-

ment because probationers have a significant liberty interest that 

should not be obstructed without good reason.276 Accordingly, 

if a state does not provide a preliminary hearing but promptly 

provides the final revocation hearing within fourteen days of 

arrest, then the purposes of the Gagnon preliminary hearing are 

satisfied. To be sure, preliminary hearings serve the additional 

function of informing the probationer of the state’s evidence 

in support of the allegations against him, which may help him 

prepare a defense for the final revocation hearing. However, 

Gagnon did not suggest that a preliminary hearing should be 

required for this reason; it was concerned about unjustified 

incarceration. Therefore, the purposes of Gagnon should be 

satisfied if the state provides a prompt final revocation hearing 

within fourteen days of arrest.

Conclusion

Many states do not provide preliminary hearings for pro-

bationers arrested for allegedly violating probation. However, 

the U.S. Supreme Court held in Gagnon that probationers have 

a constitutional right to a preliminary hearing prior to probation 

revocation, and thus these states are abridging probationers’ 

constitutional rights on a daily basis. This article’s proposal, if 

used, would help ensure that these states do not continue to vio-

late the Constitution. Until then, many probationers who have 

successfully rehabilitated themselves as productive members of 

society will sit in jail for months, only to be released at their 

final revocation hearing. We can only hope these downtrodden 

probationers have not relinquished the desire for rehabilitation.
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William Y. Kim

The Whole is Greater than the Sum of its Parts: Maynard, 
Jones, and the Integration of GPS and the Fourth Amendment

Introduction

I
n 2004 and 2005, police investigated nightclub owners 

Antoine Jones and Lawrence Maynard for suspected 

narcotics offenses.1 As part of their investigation, police 

installed a Global Positioning System (GPS) tracking de-

vice on Jones’s automobile without a valid warrant.2 Police left 

this device in place for twenty-eight days before retrieving it 

and analyzing the GPS-generated data.3 At trial, the prosecu-

tion used this data to establish a pattern that showed both the 

existence of a criminal conspiracy and Jones’s participation in 

that conspiracy.4 On appeal, in United States v. Maynard, the 

D.C. Circuit held that the collection of GPS data over twenty-

eight days constituted a search subject to the protections of the 

Fourth Amendment of the U.S. Constitution.5 The D.C. Circuit 

avoided the pitfalls inherent in analogizing modern technology 

to its predecessors and instead looked at GPS technology and 

the Fourth Amendment with comparatively fresh eyes.6

The Supreme Court upheld the D.C. Circuit’s decision in 

United States v. Jones on grounds different than those used by 

the D.C. Circuit.7 However, since Justice Sotomayor both joined 

with the majority opinion and filed a separate concurrence, 

Jones also appears to offer strong support for the analysis in 

Maynard.8 This article proposes that a capability-based warrant 

requirement for new technologies, such as GPS, will best allow 

for the implementation of the Maynard analysis in a manner 

that addresses the concerns raised in Jones’s majority opinion.9 

Adoption of a capability-based warrant requirement would 

preserve constitutionally protected privacy interests against 

government intrusion without unduly burdening the police in 

their investigation of criminal activity.

Part I provides an overview of Fourth Amendment jurispru-

dence in relation to technological development. Part II provides 

a historical overview of GPS and also analyzes the jurisprudence 

of both federal and state courts regarding GPS tracking. Part 

III discusses Maynard’s facts, examines the reasoning behind 

the D.C. Circuit’s decision, analyzes the Supreme Court’s deci-

sion in Jones, and examines post-Maynard GPS jurisprudence. 

Finally, Part IV proposes the use of a capability-based warrant 

requirement in order to implement the key holdings of Maynard 

without unduly burdening law enforcement.

I. The Intersection of the Fourth Amendment 
and Technological Development

The Fourth Amendment protects “[t]he right of the people 

to be secure in their persons, houses, papers, and effects, 

against unreasonable searches and seizures.”10 While seemingly 

straightforward, courts have often faced difficulties when apply-

ing the Fourth Amendment to new or emerging technologies.11 

To understand the current state of jurisprudence regarding 

tracking technologies and the Fourth Amendment, it is useful 

to examine the historical development of law in this area.

A.	E arly Fourth Amendment Jurisprudence:  
	 Protecting Property from Intrusion

Among the first technological developments impacting the 

Fourth Amendment were methods of intercepting electronic 

communications. In the early twentieth century, the Supreme 

Court addressed this issue when Roy Olmstead attempted to in-

voke Fourth Amendment protections against a wiretap installed 

on his phone line.12 The Court in Olmstead v. United States 

focused its analysis on whether the government physically 
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invaded a protected space; the Court held that since the wiretap 

was installed in a public area—the phone lines outside of the 

defendant’s home—his phone conversations were not protected 

by the Fourth Amendment.13 For approximately four decades, 

courts used this “physical penetration” analysis, which required 

physical penetration of a protected space, in order to determine 

whether Fourth Amendment protections applied.14

B.	 The Two-Prong Katz Test: From Trespass  
	 to Privacy

In Katz v. United States, the Supreme Court abandoned 

Olmstead’s “physical penetration” analysis, focusing on pro-

tected places, and declared instead that “the Fourth Amendment 

protects people, not places.”15 In Katz, as in Olmstead, police 

listened to phone calls made by the defendant from a public 

phone booth without physically penetrating the phone booth 

itself.16 The Court acknowledged that “the absence of such 

penetration was at one time thought to foreclose further Fourth 

Amendment inquiry.”17 However, drawing on its jurisprudence 

in the years following the Olmstead decision, the Supreme 

Court shifted the focus from places protected by the Fourth 

Amendment to whether the Government had violated a person’s 

reasonable expectation of privacy.18 In his concurrence, Justice 

Harlan formulated a two-prong test that examined whether 

“a person . . . exhibited an actual (subjective) expectation of 

privacy, and, second, whether that expectation [was] one that 

society is prepared to recognize as ‘reasonable.’”19

Subsequent decisions of the Supreme Court have contin-

ued to use Justice Harlan’s two-prong test when dealing with 

Fourth Amendment issues.20 Professor Renée Hutchins noted 

that courts that have applied Justice Harlan’s two-prong Katz 

analysis have generally focused on the second prong of that 

test: whether the expectation of privacy is one that society is 

prepared to recognize as reasonable.21 In contrast, courts have 

largely satisfied the first prong by any affirmative steps that 

would indicate an actual, subjective expectation of privacy.22

Some scholars criticize the two-prong Katz test by assert-

ing that it allows the Court to subjectively define an “objective 

expectation of privacy” according to its own preconceptions or 

because it creates a right to privacy not explicitly stated in the 

Fourth Amendment.23 While these criticisms have some validity, 

they miss the larger point. Katz does not establish a general right 

to privacy, but rather protects individuals from “certain kinds of 

governmental intrusion.”24 When confronted with technology 

that allows for intrusions not possible when the Constitution 

was written, the Court has struggled to fit those technologies 

into previously existing Fourth Amendment jurisprudence, es-

pecially when determining whether those technologies violated 

a reasonable expectation of privacy.25

Partially, this is due to the difficulty in defining exactly 

what a reasonable expectation of privacy is.26 However, a 

greater challenge emerges due to the tendency of some courts to 

analogize new technologies to older ones.27 Analysis by analogy 

creates the danger of ignoring or minimizing additional capa-

bilities that older technologies lacked, as courts focus on the 

similarities instead of the differences. To correctly and effec-

tively apply Katz, courts must compare the new technologies’ 

full suite of capabilities de novo, or else risk the unintentional 

curtailment of Fourth Amendment protections.

C.	A pplying Katz to Other Technological  
	D evelopments

While Katz dealt with applying Fourth Amendment protec-

tions to wiretaps of phone conversations, the Supreme Court 

has applied Justice Harlan’s two-prong test to other types of 

new technology.28 When applying the Fourth Amendment to a 

new technology, the Court’s analysis of the second prong will 

vary greatly depending on the nature of that technology. One 

category involves cases dealing with what could be classified 

as extra-sensory technologies: technology granting perceptions 

above and beyond those normally possessed by human beings.29 

The other category involves technology that does not replace 

human senses, but rather supplements or enhances them.30

1.	 Extra-Sensory Technologies: More than Merely  
	 Human

In the 2001 case of Kyllo v. United States, federal law 

enforcement investigated the petitioner, who was suspected of 

growing marijuana inside his house.31 Such activities required 

the use of high-intensity lamps generating significant amounts 

of heat.32 From a public road, police officers used a thermal 

imager to determine that certain areas of the house were signifi-

cantly hotter than the remainder of the house and other houses 

in the neighborhood.33 On review, the Supreme Court addressed 

To correctly and effectively apply Katz, courts must compare the 

new technologies’ full suite of capabilities de novo, or else risk the 

unintentional curtailment of Fourth Amendment protections.
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the question of whether using the thermal imager constituted an 

unwarranted search of the petitioner’s home in violation of the 

Fourth Amendment.34

In a 5-4 decision, the Supreme Court held that “where…

the Government uses a device that is not in general public use, 

to explore details of the home that would previously have been 

unknowable without physical intrusion, the surveillance is a 

“search” and is presumptively unreasonable without a war-

rant.”35 While Kyllo appears to set a relatively high bar for the 

use of extra-sensory technologies, its holdings are actually quite 

limited. First, it limits itself to the use of technology to observe 

homes.36 Second, it restricts itself to devices that are “not in 

general public use.”37

However, the Court applied the Kyllo analysis to a case 

involving the use of a drug-sniffing dog in Illinois v. Caballes.38 

In that case, the Court declined to extend the privacy protection 

from Katz to dog sniffs, but clarified that the central element in 

Kyllo was “the fact that the device was capable of detecting law-

ful activity.”39 Additionally, the Court, framing its reasoning in 

terms suited to the second prong of Justice Harlan’s Katz analy-

sis, noted that it was a “legitimate expectation that information 

about perfectly lawful activity will remain private.”40 The Court 

thus expanded its holding from Kyllo, shifting the focus from a 

question of whether the extra-sensory technology was used to 

observe a home and was in general public use, to the question of 

whether the extra-sensory technology could detect lawful activ-

ity subject to a legitimate expectation of privacy.41

2.	 Supplementary Technologies: New Ways to 	  
	 Perform Old Tricks

The Court also applied Justice Harlan’s two-prong analy-

sis from Katz to technologies that merely supplement human 

senses instead of replacing them. In those types of cases, the 

Court focused its attention on how that technology was used.42 

Once it classified a technology as supplementary, the Court then 

proceeded as if the technology were not present.43 For example, 

when dealing with aerial surveillance, the Court viewed flight 

as being no different than any other mode of transportation, and 

simply asked the question of whether the police were in a law-

fully permissible position when they made their observations.44

Technologies used to track suspects have generally been 

classified as supplementary technology by the Court. In the 

seminal case of United States v. Knotts, the Court placed the 

use of those tracking technologies in the context of the Fourth 

Amendment.45 The Supreme Court ultimately approved the 

holdings of many circuits that had allowed warrantless installa-

tion of tracking “beepers” on suspects’ automobiles and other 

items within the suspect’s possession.46 In Knotts, police placed 

a “beeper” inside a container of chloroform, commonly used 

to manufacture methamphetamines, which had been sold to 

the defendant.47 The beeper was a battery-powered device that 

emitted a weak radio signal, allowing police equipped with a 

receiver to detect when the beeper was nearby.48

The Knotts Court categorized the beeper as a means of fol-

lowing the defendant on public streets and highways and noted 

the diminished expectation of privacy in those circumstances.49 

The Court concluded that the beeper only supplemented the 

police officers’ senses, making them more efficient without 

providing them with information they could not have secured 

without the use of the beeper.50 The Court thus saw no reason 

to treat an electronic beeper any differently than a telescope 

or a searchlight, both of which had been permitted in prior 

decisions.51

A year after the Supreme Court decided Knotts, it revisited 

the issue in United States v. Karo.52 In that case, law enforce-

ment agents placed a beeper in a can of ether, which had been 

purchased by the suspect.53 The agents then proceeded to track 

the movement of the ether through both visual surveillance and 

monitoring the beeper’s transmissions as it moved between 

three different houses before finally ending up in a commercial 

storage facility.54 Agents used the beeper, subpoenaed records 

from the storage facility, and their own sense of smell to locate 

the ether within that storage facility.55 Several days later, after 

the ether had been removed from the facility without detection, 

agents traced the beeper signal to another storage facility and 

located the exact location of the ether by smell.56

Agents then monitored the ether via closed-circuit video, 

and several months later observed the cans being removed from 

the locker and loaded into a pickup truck.57 The agents located 

the truck, using a combination of visual and beeper surveillance, 

and followed the truck from one residence to another.58 At the 

final residence, agents used the beeper’s signal to verify that the 

can of ether was inside the house.59 Based partially on informa-

tion “derived through use of the beeper,” agents applied for and 

received a warrant to search that house.60

The Supreme Court focused its analysis in Karo on whether 

using the beeper to locate items inside a private residence 

violated the Fourth Amendment rights of those with a privacy 

interest in that residence.61 The key fact in the Court’s analysis 

was that the Government used “an electronic device to obtain 

information that it could not have obtained by observation from 

outside the curtilage of the house.”62 The Court distinguished 

Karo from Knotts by pointing out that the information provided 

by the beeper in Knotts was available to anyone in the public 

who had observed the suspect’s motions, while in Karo the 

beeper provided information that could not have been visually 

verified absent a search warrant.63

Interestingly, the technologies used in Knotts and Karo 

were functionally identical.64 Despite the functional equivalency 

of the technologies, the Court came to different results in Knotts 

and Karo.65 It can thus be seen that the Court, when evaluat-

ing technology under the Fourth Amendment, has been less 
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concerned with the type of technology used than with how that 

technology was used.66 However, this focus on how technology 

is used in the context of a particular case means that other uses 

of that technology, if not implicated by the case at hand, have 

largely been ignored by the Court. With GPS in particular, lower 

courts have often ignored this distinction and have seemed to 

assume that prior approval of a particular use confers a blanket 

approval of GPS technology as a whole.67

II. GPS’s Development History, Technological 
Capabilities, and Legal Controversies

The 1991 Persian Gulf War demonstrated the overwhelm-

ing superiority of the U.S. military on the modern battlefield.68 

The Iraqi military had set up strong defenses in the south, but, 

believing the western desert to be unnavigable and a large-scale 

attack by coalition forces from that direction impossible, had 

left their western flank largely unprotected.69 They were there-

fore unprepared for the arrival of two full army corps, whose 

unexpected appearance greatly hastened the collapse of the 

Iraqi military.70 This coordinated movement of coalition forces 

through the Iraqi and Saudi Arabian deserts was made possible 

by a relatively new technology: GPS.71

A.	 The History and Capabilities of GPS

GPS is a space-based radionavigation system, owned by the 

U.S. Government, that provides “positioning, navigation, and tim-

ing services to military and civilian users on a continuous world-

wide basis.”72 Three separate elements make up GPS: (1) satellites 

in Earth orbit; (2) ground-based control and monitoring stations; 

and (3) GPS receivers.73 The GPS satellites broadcast a signal that 

can be picked up and identified by GPS receivers, which can then 

accurately calculate a three-dimensional position and the time.74

GPS was initially conceived and developed as a military 

project, but in 1983, President Reagan announced that GPS 

would be opened to civilian use.75 Since then, successive presi-

dents have elevated the importance of non-military GPS users 

in the planning and administration of GPS.76 GPS is currently 

used in a multitude of civilian and military applications, and 

new uses of GPS are constantly being invented.77

GPS allows for determination of a receiver’s exact position 

and time anywhere on the planet.78 Basic GPS receivers can ac-

curately determine position to within one or two meters, but en-

hanced GPS receivers can achieve accuracy to within inches.79 

While GPS is commonly referred to as a tracking system, GPS 

can be more accurately described as a location system.80 On its 

own, a GPS receiver does nothing except determine the time 

and position of the receiver.81 Only when the GPS receiver is in-

tegrated with some other device can the information be viewed, 

stored, broadcast, or used for some other purpose.82

For example, General Motors’ popular OnStar system, 

installed in many of their vehicles, features an integrated GPS 

receiver83 that allows the service to locate the vehicle, give di-

rections, or dispatch emergency services if necessary.84 Rental 

car companies have attempted to use a GPS receiver in conjunc-

tion with an event data recorder in order to monitor when their 

vehicles exceeded the speed limit.85 Law enforcement agencies, 

in particular, have also embraced the use of integrated GPS 

receivers to track vehicular movement.86

B.	L egal Controversies of GPS Tracking  
	 Jurisprudence

Courts have not been blind to the controversies surround-

ing the use of GPS by police to track vehicular movement. 

Federal courts from multiple circuits have heard cases dealing 

with the Fourth Amendment implications of GPS tracking.87 

Additionally, state courts have also dealt with GPS-related is-

sues and have sometimes come to different conclusions than 

have the federal courts.88

1.	 Federal Jurisprudence Regarding GPS  
	 Tracking

Until the D.C. Circuit issued its decision in United 

States v. Maynard, federal court jurisprudence dealing with 

the issue of police using GPS to track vehicular motion had 

been remarkably uniform. One of the first cases involving 

GPS to be reviewed by a federal appellate court was the 

1999 case of United States v. McIver.89 In that case, police, 

acting without a warrant, installed both a GPS receiver and 

an older “beeper” tracking system underneath a suspect’s 

automobile to track the movement of suspected marijuana 

farmers.90 The installation of both a GPS receiver and the 

beeper received only cursory mention in the McIver decision, 

as the defendant’s argument consisted solely of the conten-

tion that the warrantless placement of the tracking devices on 

his automobile constituted a seizure.91 The McIver decision 

made no serious discussion of the privacy implications of 

GPS surveillance, as the defendant did not even attempt to 

raise that issue at trial.92

The focus on the car owner’s property interest, as opposed 

to privacy interest, is in line with Knotts, which conclusively 

denies the existence of any reasonable expectation of privacy 

in a person’s movement on public highways.93 However, the 

McIver decision made a critical assumption: that GPS and 

beeper technology were essentially the same. It is true that the 

police in McIver used, or attempted to use, the GPS receiver in 

the same way that they did the beeper, and so a deeper exami-

nation of GPS was perhaps not warranted. Unfortunately, this 

shortcoming would be carried on in later decisions that also 

failed to examine or note the differences between GPS receivers 

and beepers.94
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In United States v. Pineda-Moreno,95 the Ninth Circuit took a 

slightly deeper look at GPS tracking technology. The bulk of the 

Ninth Circuit’s decision in that case focused on the installation 

of the GPS receiver, which had occurred while the vehicle was 

parked in the defendant’s driveway, part of the curtilage of his 

home.96 However, the defendant also attempted to argue that the 

use of the GPS receiver to track his movements failed to meet the 

standard set in Kyllo because the law enforcement agents used 

an extra-sensory technology not available to the general public 

to obtain their information.97 The Ninth Circuit reasoned that 

Kyllo did not prohibit the warrantless use of advanced technol-

ogy per se, but rather prohibited the warrantless use of advanced 

technology as “a substitute for a search unequivocally within the 

meaning of the Fourth Amendment.”98 Since the GPS receiver in 

Pineda-Moreno was used only to provide “information the agents 

could have obtained by following the car,” the Ninth Circuit held 

that the Kyllo holding did not apply.99

In short, the federal judiciary has historically taken a largely 

permissive attitude towards the unwarranted use of GPS receivers 

to track suspects. Federal courts largely ignored the privacy implica-

tions of GPS technology as it applied to long-term surveillance and 

instead analogized GPS to older “beeper” technology from Knotts. 

However, dicta from some decisions indicated that federal courts 

were not entirely blind to the potential dangers of GPS tracking 

technology.100

3.	 State Jurisprudence Regarding GPS Tracking

Unlike federal courts, state courts have not shied away 

from considering the privacy implications of GPS tracking 

technology. Washington, for example, confronted this issue 

in Washington v. Jackson, a homicide case.101 In that case, 

police installed a GPS unit with the capability to record data 

over an extended period of time onto a suspect’s car.102 They 

later retrieved the GPS unit and used the information to locate 

the victim’s body and other evidence.103 While the Washington 

Supreme Court reviewed this case and its privacy implications 

under the Washington State Constitution,104 which it noted was 

“broader than under the Fourth Amendment to the United States 

Constitution,”105 the analysis of the Washington Supreme Court 

is illuminating with respect to its consideration of factors that 

federal courts have largely ignored.

In particular, the court found that the use of GPS devices 

was not merely “sense-augmenting” in the same manner as 

binoculars or flashlights, which help police see clearly what is 

already exposed to public view.106 The court noted, “when a 

GPS device is attached to a vehicle, law enforcement officers 

do not in fact follow the vehicle.”107 The court also noted that 

the police left the tracking device in place for two and a half 

weeks—a length of time that made the possibility of police 

maintaining uninterrupted, twenty-four hour surveillance un-

likely.108 Most importantly, the court noted that long-term, un-

interrupted surveillance allows for the gathering of significant 

knowledge about an individual’s personal life:109

[T]he device can provide a detailed record of travel to 

doctors’ offices, banks, gambling casinos, tanning sa-

lons, places of worship, political party meetings, bars, 

grocery stores, exercise gyms, places where children 

are dropped off for school, play, or day care, the upper 

scale restaurant and the fast food restaurant, the strip 

club, the opera, the baseball game, the “wrong” side of 

town, the family planning clinic, the labor rally. In this 

age, vehicles are used to take people to a vast number of 

places that can reveal preferences, alignments, associa-

tions, personal ails and foibles.110

These findings led the Washington Supreme Court to hold that 

a warrant requirement existed before law enforcement officers 

could legitimately install a GPS tracking system on a suspect’s 

automobile.111

While the Washington Supreme Court’s decision in 

Jackson was framed in terms of its state constitution, other 

state courts have come to similar conclusions.112 The New York 

Court of Appeals ruled that the placement of a GPS receiver and 

the collection of data for over two and a half months constituted 

a search that was presumptively illegal in the absence of a war-

rant.113 Although the court’s ruling was premised on New York 

Federal courts largely ignored the privacy implications of GPS 

technology as it applied to long-term surveillance and instead 

analogized GPS to older “beeper” technology from Knotts. However, 

dicta from some decisions indicated that federal courts were not 

entirely blind to the potential dangers of GPS tracking technology.  
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law,114 the applicable provisions largely mirror the text of the 

Fourth Amendment.115 Thus, while state courts have approached 

the issue of GPS surveillance in light of state constitutional 

privacy protections, similar arguments could potentially apply 

under the U.S. Constitution.

3.	 Comparing State and Federal GPS Jurisprudence

While the differences in the underlying law might explain 

the divergence between state and federal court decisions, an-

other possible explanation lies in how the courts themselves 

analyzed the technology of GPS receivers. Federal courts have 

mostly analogized GPS to older technologies, such as the track-

ing beepers used in Kyllo and Knotts.116 In contrast, some state 

courts have examined GPS surveillance de novo, by considering 

what the technologies are capable of accomplishing.117 In other 

words, while federal courts looked for the similarities between 

GPS and its predecessors, some state courts have looked instead 

at the differences between GPS and its predecessors.

Since GPS receivers are inherently a far more flexible sys-

tem, the potential uses of GPS receivers greatly exceeds that of 

prior tracking systems, such as beepers.118 The tracking beepers 

used in Knotts and Karo were short-range radio transmitters, 

incapable of recording data and requiring real-time monitoring 

by police.119 In contrast, by coupling a GPS receiver with the 

proper recording and data storage equipment, a GPS receiver 

can store data over extended periods of time and requires little 

to no monitoring on the part of law enforcement.120 As a result, 

police can collect far more information than was possible using 

the older tracking beepers.

The GPS jurisprudence of federal courts, by relying upon 

the precedent set in Knotts and Karo, accepted as a base prem-

ise that GPS tracking was similar enough to the older tracking 

beepers that the precedents set in Knotts and Karo still apply. In 

contrast, the Washington Supreme Court looked at the potential 

uses of GPS technologies and concluded that “use of GPS track-

ing devices is a particularly intrusive method of surveillance, 

making it possible to acquire an enormous amount of personal 

information.”121 The highest court of New York found that “GPS 

is a vastly different and exponentially more sophisticated and 

powerful technology.”122 This examinations of the differences, 

rather than the similarities, have given state courts a clearer view 

of the Fourth Amendment issues implicated by GPS surveillance, 

which federal courts have largely ignored due to their tendency to 

equate GPS with older, less capable technologies.

III. United States v. Maynard as a Turning Point

When the D.C. Circuit issued its decision in United States 

v. Maynard, it created a circuit split in GPS-related Fourth 

Amendment jurisprudence.123 The D.C. Circuit arrived at 

its decision by examining the issue of GPS technology with 

reasonably fresh eyes, resulting in consideration of issues that 

other circuits have either ignored or deferred. In short, the D.C. 

Circuit’s analysis was more akin to that done by state courts; 

the court looked for differences instead of similarities, but did 

so entirely within the framework of the U.S. Constitution and 

federal law. Unfortunately, the Supreme Court’s affirmation 

of Maynard’s result through United States v. Jones failed to 

conclusively address the issues raised by the D.C. Circuit in 

Maynard.124 This failure can leave law enforcement officers 

uncertain as to if, and when, a warrant is required in order to 

conduct GPS surveillance.

A.	 Maynard’s Background and Procedural  
	H istory

The arrest of Lawrence Maynard in 2005 followed a rela-

tively straightforward narcotics investigation involving a joint 

F.B.I.-D.C. Metropolitan Police Task Force.125 What followed at 

trial became surprisingly convoluted. Originally, Antoine Jones 

and several alleged co-conspirators were charged with numerous 

counts related to narcotics trafficking.126 Maynard, one of the co-

conspirators, pled guilty in June of 2006.127 The remaining defen-

dants proceeded to trial in October of 2006, and were acquitted on 

all counts but one, which was later dismissed.128 The court then 

granted Maynard permission to withdraw his guilty plea.129

Afterwards, Jones and Maynard were charged with a single 

conspiracy count, proceeding to trial in November of 2007.130 

A jury found them guilty in January of 2008.131 At this trial, 

the government relied heavily on the information gathered 

from a GPS receiver installed on Jones’s automobile.132 Police 

combined this information with evidence gathered through 

Jones’s cell phone records, in a fashion that “made credible the 

allegation that he was involved in drug trafficking.”133 Jones 

and Maynard appealed on several grounds, including the trial 

court’s denial of Jones’s motion to suppress evidence gathered 

through the GPS tracking device.134

B.	 The D.C. Circuit’s Analysis in Maynard

The D.C. Circuit rejected a simple analogy to the beepers 

used in Knotts when it examined the issue of warrantless GPS 

tracking. The court looked at the total effect of long-term GPS 

monitoring and evaluated whether the unwarranted installation 

of a GPS tracker constituted a search that violated Jones’s rea-

sonable expectation of privacy. By doing so, the D.C. Circuit 

considered issues which federal courts had previously ignored 

or deferred.135

1.	 The D.C. Circuit Distinguishes Maynard’s  
	 Facts from Federal Precedent

The court began its analysis by answering the question of 

whether the use of GPS constituted a search. It determined that 
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Knotts, which had held that “[a] person traveling in an automo-

bile on public thoroughfares has no reasonable expectation of 

privacy in his movements from one place to another,”136 was not 

controlling.137 Although the Knotts decision might have seemed 

to place vehicular movement completely outside the boundar-

ies of Fourth Amendment protections, the D.C. Circuit noted 

that the Supreme Court’s Knotts decision limited itself to the 

factual situation presented, where a beeper was used to track 

a vehicle for a single journey from one point to another on a 

public roadway.138 The D.C. Circuit also noted that the beeper 

in Knotts provided only “limited information.”139

In contrast, the police in Maynard tracked “Jones’s move-

ments 24 hours a day for 28 days as he moved among scores of 

places.”140 This extended tracking would have been impossible 

using the tracking beepers from Knotts, which required police to 

remain nearby due to the short range of the beeper’s radio trans-

mitter.141 Only by attaching a GPS receiver to a data storage 

device could police gather twenty-eight days of location data.142 

The D.C. Circuit further noted that the Knotts Court had spe-

cifically deferred deciding whether a warrant would be required 

for continuous, long-term surveillance.143 It also observed that 

at least one other circuit, while upholding GPS use, had also 

identified the limits in the Knotts holding.144

The D.C. Circuit determined that the issue was not whether 

the use of GPS technology to track Jones’s movement from one 

place to another constituted a search, but whether the use of 

GPS to track of all of Jones’s movements over the course of 

twenty-eight days—discovering the “totality and pattern of 

his movements from place to place”—constituted a search.145 

Maynard’s fact pattern thus more closely resembled the fact 

patterns of state cases such as Jackson and Weaver.146 This is 

especially evident in the D.C. Circuit’s refusal to analogize 

long-term GPS surveillance to the antiquated beepers.

2.	 The D.C. Circuit Examines the Full Capabilities  
	 of GPS

After determining that Knotts did not control, the D.C. Circuit 

proceeded to investigate whether Jones’s movements during the 

time in which the GPS device was attached to his car were actu-

ally exposed to the public.147 It performed this inquiry because, 

under Katz, “[w]hether an expectation of privacy is reasonable 

depends in large part upon whether that expectation relates to in-

formation that has been ‘expose[d] to the public.’”148 In doing so, 

the D.C. Circuit began exploring new legal territory—examining 

whether Jones’s movements, over the course of the twenty-eight 

days that the GPS device was attached to his automobile, were 

“actually” or “constructively” exposed to the public.149 The D.C. 

Circuit noted that Supreme Court decisions have indicated that 

“actual” exposure depends not on “theoretical possibility, but 

upon the actual likelihood, of discovery by a stranger.”150 With 

“actual likelihood of discovery” as the standard, the Maynard 

court then determined that the likelihood that a stranger would 

observe all of Jones’s movements over the course of twenty-eight 

days was “essentially nil.”151

The court further examined the possibility that Jones’s 

movements over those twenty-eight days had been construc-

tively exposed, since each individual movement was publicly 

viewed and thus seeming to fall within the Knotts holding that 

movement from one place to another is exposed to the public. 

Here the Maynard decision is on its most unstable preceden-

tial grounds. The D.C. Circuit examined a variety of Supreme 

Court decisions unrelated to police surveillance, and eventually 

concluded that the Supreme Court noted a distinction between 

the whole and the sum of the parts.152 Although none of those 

cases dealt with tracking technologies, the D.C. Circuit cited 

several instances where the Supreme Court had distinguished 

between individual pieces of information and the aggregation 

of that information as a cohesive whole.153

The D.C. Circuit concluded that Jones’s movements had 

not been constructively exposed because the totality of Jones’s 

movements revealed “far more than the individual movements it 

comprise[d].”154 Invoking the “mosaic theory” often used by the 

Government in national security cases, the D.C. Circuit found 

that “[p]rolonged surveillance reveals types of information not 

revealed by short-term surveillance.”155 While relatively novel 

in federal jurisprudence, the D.C. Circuit essentially followed 

the reasoning used by the state courts in Washington v. Jackson 

and People v. Weaver, except that the D.C. Circuit relied solely 

on the Federal Constitution.

The D.C. Circuit also found that “[s]ociety recognizes 

Jones’s expectation of privacy in his movements over the 

course of a month as reasonable.”156 To support this finding, 

the court referenced a variety of cases where the methods used 

by police could have revealed not just the information sought, 

but other personal information beyond the legitimate scope of 

the police investigation.157 The court also noted that state laws, 

while not uniform or conclusive, supported the position that 

prolonged GPS surveillance violates a reasonable expectation 

of privacy.158

In addition, the D.C. Circuit distinguished GPS from long-

term visual surveillance by noting that the Government failed 

to provide a single example of visual surveillance that would 

be affected by their holding.159 The court further noted that 

equating GPS with visual surveillance “relies implicitly on an 

assumption” that the means used in an investigation are im-

material when considering whether a reasonable expectation of 

privacy is violated.160 The court noted that this assumption was 

specifically rejected by the Supreme Court in Kyllo.161 However, 

the D.C. Circuit specifically reserved the question of whether 

prolonged visual surveillance violated the Fourth Amendment, 

and limited its holding to the use of GPS to conduct long-term 

surveillance.162
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C.	 The Supreme Court “Affirms” Maynard in  
	 United States v. Jones

Maynard was bifurcated in its petitions for certiorari, and 

the Supreme Court reviewed the portion of the D.C. Circuit’s 

decision that was applicable to Jones in United States v. Jones.163 

While all nine Justices voted to affirm Maynard, the Supreme 

Court’s opinion was not unanimous; Justices Roberts, Kennedy, 

Thomas, and Sotomayor joined Justice Scalia’s majority opinion, 

and Justices Kagan, Breyer, and Ginsberg joined Justice Alito’s 

concurrence.164 Justice Sotomayor filed a separate concurring 

opinion.165

Justice Scalia, writing for the majority, essentially resur-

rected Olmstead’s physical trespass analysis and justified the 

affirmation of the D.C. Circuit’s decision on that basis.166 In 

determining that the physical trespass analysis was sufficient, 

the opinion criticizes the Katz reasonable expectation of pri-

vacy test as being unnecessarily complicated in situations such 

as Jones, where a physical trespass of a protected space oc-

curred.167 However, the majority opinion did not invalidate the 

Katz test, but instead resurrected the Olmstead physical trespass 

analysis as an additional means of determining whether the 

Fourth Amendment was implicated.168

Jones appears to leave unanswered the question of whether 

the D.C. Circuit’s analysis in Maynard was valid. Instead, 

Jones’s majority opinion criticizes, but does not explicitly over-

rule, the D.C. Circuit’s determination that twenty-eight days of 

GPS surveillance resulted in a search.169 The majority opinion 

thus appears to defer consideration of long-term GPS monitor-

ing for another day.170

In contrast, Justice Alito’s concurrence criticizes the major-

ity opinion for failing to address the implications of long-term 

GPS monitoring.171 Justice Alito’s concurrence also utilizes the 

D.C. Circuit’s analysis, concluding that while short-term moni-

toring is permissible under the Fourth Amendment, longer-term 

monitoring is not.172 While Justice Alito does not identify where 

the boundary between long and short-term monitoring lies, his 

concurrence also notes that “where uncertainty exists . . . the 

police may always seek a warrant.”173

Most curiously, Justice Sotomayor’s separate concurrence 

specifically agrees with Justice Alito in finding that long-term 

GPS monitoring violates a reasonable expectation of privacy.174 

Thus, while the majority opinion ignores the D.C. Circuit’s 

Maynard analysis and resurrects the Olmstead physical trespass 

analysis, Justice Sotomayor’s and Justice Alito’s concurrences 

appear to create a majority in support of the proposition that 

long-term GPS monitoring violates a reasonable expectation of 

privacy, thereby implicating Fourth Amendment protections.

Such a proposition essentially validates the D.C. Circuit’s 

reasoning in Maynard and implies that a warrant requirement 

exists for long-term GPS surveillance. However, nothing in the 

Jones decision indicates where the boundary between long- and 

short-term surveillance is located. Thus, courts are left to their 

own devices in determining when police use of GPS requires a 

warrant and when it does not.

D.	 Maynard’s Fallout in the Federal Courts

The D.C. Circuit’s decision in Maynard has sparked a 

variety of responses. Both the Fifth and Seventh Circuits have 

declined to adopt the D.C. Circuit’s reasoning, determining that 

the factual situation in the cases before them were insufficiently 

similar to the facts of Maynard.175 However, the Fifth Circuit 

neither explicitly accepted nor rejected the D.C. Circuit’s 

reasoning in Maynard.176 The Seventh Circuit appeared more 

accepting, but also failed to explicitly adopt the Maynard analy-

sis.177 At the trial level, Maynard has found greater acceptance. 

178 However, this acceptance is not universal, as other trial courts 

have chosen to differentiate their fact patterns to Maynard’s 

facts or overtly disagreed with Maynard’s reasoning.179

The district court’s decision in United States v. Sparks, and 

the dissent in the D.C. Circuit’s United States v. Jones denial 

for a rehearing en banc, made similar arguments criticizing the 

decision in Maynard. They both disagreed with Maynard’s key 

Thus, while the majority opinion ignores the D.C. Circuit’s  

Maynard analysis and resurrects the Olmstead physical trespass 

analysis, Justice Sotomayor’s and Justice Alito’s concurrences  

appear to create a majority in support of the proposition that  

long-term GPS monitoring violates a reasonable expectation of 

privacy, thereby implicating Fourth Amendment protections. 
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holding: that while Jones had no privacy interest in any indi-

vidual movement, he retained a protected privacy interest in the 

totality of his movements over the course of an extended period 

of time.180 In addition, the Sparks decision questioned the practi-

cal application of Maynard, in particular how a court or police 

officers could determine when GPS surveillance crosses the line 

from permissible to impermissible surveillance.181 Finally, both 

the Sparks decision and the Jones en banc dissent questioned 

the validity of Maynard’s reservation of whether long-term 

visual surveillance would also be subject to Fourth Amendment 

protections.182

Sparks’ criticism of Maynard’s practical application is the 

most compelling.183 Since the exclusionary rule—the remedy 

for Fourth Amendment violations—is so severe, courts have at-

tempted to provide simple rules that can be easily understood 

and followed by law enforcement.184 While Maynard’s holding 

makes it clear that twenty-eight days of GPS surveillance is unac-

ceptable, Maynard is unclear as to where the line is drawn.185 

This lack of clarity creates the danger of leaving law enforcement 

officers in doubt as to when the use of GPS requires a warrant—a 

factor criticized in several prior Supreme Court decisions.186

In addition, Sparks and Jones also criticized the Maynard 

decision for reserving the question of whether long-term visual 

surveillance violates the Fourth Amendment.187 The D.C. Circuit 

in Maynard, however, simply followed the path laid by the 

Supreme Court in Knotts, where the Court specifically reserved 

the question of whether “twenty-four hour surveillance . . . with-

out judicial knowledge or supervision” would be permissible.188 

Criticizing the reservation in Maynard thus implicitly criticizes the 

Knotts decision. Since the argument that warrantless GPS track-

ing is permissible relies heavily upon Knotts, this seems to be a 

counter-productive argument. The D.C. Circuit was careful not to 

violate the principles set by Knotts, but instead carefully analyzed 

the Knotts decision for the limitations that the Supreme Court itself 

had set.189 It also found that these limitations had been recognized 

by other courts.190 The court noted that other circuits had failed to 

address issues with respect to long-term surveillance, due to the 

failure of the appellants in those cases to raise that argument.191

Finally, Sparks’s and Jones’s criticism of Maynard’s find-

ing—that Jones lacked a reasonable expectation of privacy in his 

individual movements but retained a reasonable expectation of 

privacy in the totality of his movements—missed the essential 

point made by the D.C. Circuit. Both Sparks and the Jones en 

banc dissent found that the only difference between short-term 

and long-term GPS surveillance was in the quantity of information 

gathered, and thus disregarded the “mosaic theory” invoked by 

the D.C. Circuit.192 However, the essential point of Maynard was 

that long-term GPS surveillance increases not just the quantity of 

facts gathered, but also qualitatively increases that knowledge by 

revealing personal information impossible to establish from short-

term GPS surveillance.193 By ignoring this qualitative increase in 

the efficacy of long-term surveillance, Sparks and Jones failed to 

address the D.C. Circuit’s identification of Supreme Court prec-

edent establishing that aggregated information can have greater 

privacy protections than the individual parts.194

The “mosaic theory” is an argument normally raised by the 

Government during cases related to national security, to justify 

the collection or protection of seemingly trivial data that could 

create a larger, more complete picture.195 Challenging the applica-

tion of the mosaic theory in Maynard thus implicitly challenges 

the use of the mosaic theory by the Government as well. Unless 

national security interests supersede Constitutional protections, it 

would seem unlikely that a theory used by the Government would 

somehow cease to function when used against it.

In short, the criticisms made by the Sparks decision and the 

Jones dissent are less about the legal issues involved than they are 

about social policy. The question, as some scholars have recog-

nized, is essentially whether the Fourth Amendment has relevance 

when applied to modern technology.196 While legal scholars may 

argue about how to best protect privacy in the face of developing 

technologies, it is the duty of the courts to apply the existing consti-

tutional framework to new technologies such as GPS.197

Justice Alito’s concurrence in Jones notes this exact point, 

expressing that while a legislative solution would be preferable, 

courts are forced to deal with new technologies using existing 

legal doctrine.198 As such, the most relevant criticism of the 

D.C. Circuit’s Maynard decision is in the lack of easily admin-

istrable standards regarding when police need a warrant in order 

to conduct GPS surveillance. Most simply stated, the question 

becomes where the line should be drawn separating short-term 

and long-term GPS surveillance.

IV. Refining Maynard for General Use

Despite the manner in which Jones’s majority opinion 

sidesteps the issue, the concurrences of Justices Alito and 

Sotomayor strongly indicate that the D.C. Circuit’s analysis in 

Maynard was substantially correct.199 Dismissing Maynard due 

to the lack of easily administrable standards and ignoring its 

reasoning leaves law enforcement without sufficient guidance 

regarding long-term GPS surveillance of vehicles within the 

United States.200 This result would seem to violate the spirit, 

if not the letter, of constitutional protections guaranteed by the 

Fourth Amendment. Therefore, it becomes important to find an 

objective, easily administrable standard by which law enforce-

ment can know when a warrant is or is not required.

Based on the D.C. Circuit’s Maynard decision, any such 

standard should fulfill the following criteria:

1) Any standard or rule must not violate the Knotts holding 

that there is “no reasonable expectation of privacy in . . . 

movements from one place to another.”201
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2) Any standard or rule should protect against government 

violations of a reasonable expectation of privacy in move-

ments over an extended period of time.202

3) The focus of any standard or rule should not be to protect 

the privacy of any individual movement by a person, but 

rather to protect against revealing an “intimate picture of 

his life” as shown by the totality of his movements.203

In addition, any standard needs to be easily administrable 

by law enforcement officers, and would not require them to 

consult with legal counsel or other similar authorities.204

A.	O ption 1: A Time-Based Warrant  
	R equirement for GPS Surveillance

Since “long-term” and “short-term” are temporal adjectives 

describing duration, the most obvious standard to use would one 

based on time, and focused on the length of time that a GPS receiver 

is installed on a target automobile. Professor Slobogin, in report-

ing on the standards proposed by the American Bar Association’s 

Task Force on Technology and Law Enforcement, noted that Title 

III wiretap orders and pen registers have a time-based limitation 

on their duration.205 He further noted that this precedent was used 

by the Task Force to justify their proposed duration for tracking 

surveillance warrants.206 In addition, the Ninth Circuit has upheld 

delayed notification requirements for warrants given sufficient 

cause.207 Similarly, a time-based limit could determine when the 

use of GPS location tracking would require a warrant.208 The anal-

ogy between duration of a search warrant, notification of a search 

warrant’s execution, and the necessity for a warrant itself is inexact, 

but the principle of setting a time limit to satisfy a Constitutional 

requirement can apply to any of those situations.

For example, courts could declare that while police officers 

might be permitted to install a GPS receiver for up to three days on 

a suspect’s vehicle without a warrant, those who wished to main-

tain surveillance in excess of three days would be required to seek 

a warrant. A time-based warrant requirement would thus make it 

simple for police to know when a warrant is required, satisfying 

the need for a bright-line rule. It would also protect a person from 

unwarranted, extended GPS surveillance and the inferences that 

can be drawn from that extended surveillance, while not necessar-

ily protecting any individual movement from discovery by police.

A time-based warrant regime would also be exposed to 

the criticism that the rule was essentially arbitrary.209 While the 

Jones concurrences made it clear that twenty-eight days of unin-

terrupted GPS surveillance was sufficient to invoke the warrant 

requirement, the D.C. Circuit was unclear as to where the line be-

tween long-term and short-term surveillance should be drawn.210 

A court could just as easily declare that the rule was three days, 

seven days, or fourteen days. Any time-based rule would be open 

to criticisms such as those made by Professor Albert Alschuler, 

who stated that “the task of marking the boundary of even a bright 

line rule usually is not mechanical; and when the rule is artifi-

cial, delimiting its boundary becomes a matter of guesswork.”211 

Justice Scalia,in Jones’s majority opinion, also alluded to the 

criticism thatany time-based standard is essentially arbitrary.212 

Thus, a temporal, time-based warrant regime for GPS surveil-

lance, while outwardly appearing to satisfy the conditions set 

forth by the D.C. Circuit and also being easily administrable by 

law enforcement, would nevertheless be sub-optimal because of 

its inherent arbitrariness.

B.	O ption 2: An Intent-Based Warrant  
	R equirement for GPS Surveillance

Some scholars have proposed that police intent should be con-

sidered as a factor in the integration of new technologies and Fourth 

Amendment jurisprudence.213 Although Fisher’s proposal focused on 

reviewing the use of such technologies at trial,214 a similar principle 

could be used to create a warrant regime based on law enforcement 

intent. When police intend to use GPS surveillance only to track sus-

pects from place to place, no warrant would be required, as the police 

are only using GPS as they would have used a beeper permitted by 

Knotts.215 However, if police intend to gather data for the purpose 

of drawing inferences, as in Maynard, a warrant would be needed. 

Essentially, an intent-based warrant requirement would constitute a 

standards-based regime that provides guidance for police on when a 

warrant would be required. This makes it simple for any standard to 

seemingly satisfy the conditions set by Maynard.216

However, a standard based on the police officers’ intent 

places an increased emphasis on the professional and legal judg-

ments of the police. This would directly contradict the expressed 

desire of the Supreme Court for easily administrable rules.217 In 

addition, the question emerges as to how the execution of that 

standard would be reviewed. An action allegedly violating a rule 

can be reviewed simply, by determining whether or not the rule 

was violated. In contrast, an action allegedly violating a standard 

requires an inherently subjective fact-intensive analysis.

A further complication to an intent-based warrant requirement 

is that the relevance of GPS data may not become evident until 

trial. In Maynard, the D.C. Circuit noted that the Government used 

the data collected by GPS to establish Jones’s participation in a 

conspiracy.218 The Government relied on the totality of his move-

ments, and not any one particular movement, to make its case.219 

Under an intent-based standard, had the police intended to use GPS 

only to establish that Jones’s presence at a particular location at 

a specific point in time, and then only incidentally gathered the 

evidence needed to establish Jones’s participation in a conspiracy, 

the data collected by GPS would have been admissible. Thus, an 

intent-based standard provides no motivation for the Government 

to avoid inadvertent violations of reasonable expectations of pri-

vacy. Since this would violate one of the key factors from the D.C. 

Circuit’s decision in Maynard,220 a warrant requirement based on 

an intent standard would also seem sub-optimal.
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C.	O ption 3: A Capability-Based Warrant  
	R equirement for GPS Surveillance

The Maynard analysis of GPS technology essentially 

re-categorized GPS from a supplementary technology to an 

extra-sensory technology, based on its ability to collect data in a 

manner not previously practical.221 The concurrences of Justices 

Alito and Sotomayor appear to support this reclassification, as 

both acknowledge the enhanced capabilities of GPS technol-

ogy.222 In Maynard, the D.C. Circuit also addressed an issue 

raised by several scholars, 

who questioned whether 

the capability of technol-

ogy to enable the drawing 

of inferences from large 

amounts of data should 

itself be covered by Fourth 

Amendment protections.223 

By examining the capabili-

ties of GPS de novo instead 

of by analogy to older tech-

nologies,224 the D.C. Circuit 

answered this question in 

the affirmative by identify-

ing differences in capability 

between GPS and older 

technologies that allowed it 

to distinguish Maynard from prior cases such as Knotts.225

Thus, Maynard and the concurrences of Justices Alito and 

Sotomayor provide the basis for a third and ultimately superior 

option on which to base a warrant requirement. A capability-

based warrant regime would build on the distinction drawn by 

the Supreme Court between extra-sensory and supplementary 

technologies.226 Applying this to GPS, a warrant requirement 

should be conditioned upon the capability of the GPS system, or 

more specifically the auxiliary components attached to the GPS 

receiver that allow police to make use of GPS-derived data.227

For example, a GPS receiver might be connected to a 

transmitter. This transmitter could broadcast an “I am here” 

signal that would allow police to track a vehicle’s movement 

through virtual checkpoints on a public road.228 In essence, such 

a setup would not differ significantly from the beepers used in 

Knotts, as all the GPS system would do is aid in following the 

subject vehicle on a public roadway.229 Thus, no warrant would 

be required for such a configuration. In contrast, police might 

install a GPS receiver attached to a recording device capable 

of recording data collected for extended periods of time. Since 

this configuration is capable of discovering an “intimate picture 

of life” as shown by the totality of the recorded movements, in 

violation of Maynard’s holding, 230 it would require that police 

seek a warrant before installing it. A capability-based warrant 

regime thus builds on Supreme Court precedent in a fashion that 

both creates a bright line rule and satisfies the holdings of the 

D.C. Circuit in Maynard.

In addition, the foundation of the D.C. Circuit’s decision 

in Maynard was the application of the mosaic theory to Fourth 

Amendment jurisprudence and its finding that a reasonable ex-

pectation of privacy existed in a collection of data. This concern 

is not limited to GPS technology alone, as scholars have noted 

that data mining—drawing inferences and conclusions from the 

computerized analysis of 

large amounts of data—is 

another situation where 

the aggregation of exten-

sive amounts of otherwise 

public information raises 

significant concerns about 

government intrusion into 

personal privacy.231 Since 

the D.C. Circuit limited 

the scope of its holding to 

the question of whether 

long-term GPS surveil-

lance violated the Fourth 

Amendment’s protection 

against unreasonable 

search,232 it is uncertain as 

to whether Maynard’s rea-

soning could apply to other forms of technologically-enabled 

data aggregation such as data mining. However, a capability-

based warrant requirement not only satisfies the concerns of 

the D.C. Circuit in Maynard and the Supreme Court’s prefer-

ence for bright-line rules, but would also create a structure 

that would ease the future integration of new technology with 

Constitutional protections.

Conclusion

A majority of Supreme Court justices appear to have sup-

ported the D.C. Circuit’s analysis in Maynard, which examined 

the issue of whether long-term use of a GPS tracking device 

on a suspect’s automobile constitutes a search subject to the 

warrant requirements of the Fourth Amendment. By examining 

GPS and its capabilities in full, the D.C. Circuit identified those 

areas in which GPS tracking presents issues that other circuits, 

when analogizing GPS to less capable technologies, either failed 

to address or deferred for later consideration. While Maynard 

fails to provide the easily administrable rules preferred by the 

Supreme Court, it provides a solid foundation on which to in-

tegrate future technological development with existing Fourth 

Amendment jurisprudence. The adoption of capability-based 

While Maynard fails to provide the 

easily administrable rules preferred 

by the Supreme Court, it provides 

a solid foundation on which to 

integrate future technological 

development with existing Fourth 

Amendment jurisprudence.  
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rules for determining when a warrant is required will likely 

satisfy the Supreme Court’s preference for bright-line rules and 

allow for implementation by law enforcement. Maynard thus 

provides a valuable example for the integration of new tech-

nologies into existing Fourth Amendment jurisprudence.
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Further, in addressing the issue of the warrantless placement of tracking de-
vices on the defendant’s automobile, both the majority and the concurrence 
focused their attention on the property interest the defendant had in his 
automobile); see also id. at 1133-34 (Kleinfeld, J., concurring) (differing 
from the majority opinion only in that Kleinfeld found that the defendant 
had a property interest that was violated).
92	 See id. at 1126 (explaining that since police had installed both a GPS 
receiver and a tracking beeper, it is questionable as to whether the defen-
dant could have even attempted to do so); see also id. at 1123 (noting that 
in addition the use of GPS was a relatively new technique and the GPS 
unit failed three days after installation, forcing police to rely on the beeper 
when tracking the movement of target vehicle); id. at 1123-24 (explaining 
that police also maintained visual surveillance of the target vehicle at all 
pertinent times).
93	 See United States v. Knotts, 460 U.S. 276, 281 (1983).
94	 See, e.g., United States v. Smith, 387 Fed. App’x 918, 920-21 (11th Cir. 
2010); United States v. Garcia, 474 F.3d 994, 996 (7th Cir. 2007) (holding 

that, similar to McIver, the court rejected the defendant’s assertion that a 
warrantless seizure had occurred by police placement of a GPS receiver on 
their vehicles. Further, noting that both cases analyzed the GPS systems 
according to precedent set by beeper cases).
95	 591 F.3d 1212, 1213 (9th Cir. 2010).
96	 See id. at 1214-15.
97	 See id. at 1216.
98	 See id. (rejecting the contention that an unpermissible search will be 
found whenever law enforcement officers “use sense-enhancing technol-
ogy not available to the general public to obtain information.”).
99	 See id. at 1216-17 (further concluding that the police did not conduct 
an impermissible search).
100	 See, e.g., Garcia, 474 F.3d at 997-98 (explaining that after dismissing 
Garcia’s attempt to distinguish GPS from satellite imaging and lamppost-
camera case as futile, the Garcia court digressed and stated that “[t]he new 
technologies enable, as the old (because of expense) do not, wholesale 
surveillance . . . [o]ne can even imagine a law requiring all new cars to 
come equipped with the device so that the government can keep track of all 
vehicular movement”); see also United States v. Marquez, 605 F.3d 604, 
610 (8th Cir. 2010) (“It is imaginable that a police unit could undertake 
‘wholesale surveillance’ by attaching such devices to thousands of random 
cars and then analyzing the volumes of data produced for suspicious pat-
terns of activity. Such an effort, if it ever occurred, would raise different 
concerns than the ones present here.”).
101	 See State v. Jackson, 76 P.3d 217, 217 (Wash. 2003).
102	 See id. at 220-21.
103	 See id. at 221.
104	 See Wash. Const. art. I, §7 (“No person shall be disturbed in his private 
affairs, or his home invaded, without authority of law.”).
105	 See Jackson, 76 P.3d at 222.
106	 See id. at 223.
107	 See id.
108	 See id. (“We perceive a difference between the kind of uninterrupted, 
24-hour a day surveillance possible through use of a GPS device . . . and an 
officer’s use of binoculars or a flashlight to augment his or her senses.”),.
109	 See id.
110	 See id.
111	 See Jackson, 76 P.3d at 224.
112	 See, e.g., People v. Weaver, 909 N.E.2d 1195, 1202 (N.Y. 2009) (find-
ing that the use of a GPS receiver to track movement on public roads over 
an extended period of time constituted a search and required a warrant 
under the state constitution); Commonwealth v. Connolly, 913 N.E.2d 356, 
369-70 (Mass. 2009) (reaching the same conclusion as the court in Weaver, 
909 N.E.2d 1195).
113	 See Weaver, 909 N.E.2d at 1202.
114	 See id. (citing the “unsettled state of federal law” on the issue of long-term 
GPS surveillance as a reason for relying on the New York state constitution).
115	 Compare N.Y. Const. art. I, §12 (“The right of the people to be secure in 
their persons, houses, papers and effects, against unreasonable searches and 
seizures, shall not be violated, and no warrants shall issue, but upon prob-
able cause, supported by oath or affirmation, and particularly describing 
the place to be searched, and the persons or things to be seized.”) with U.S. 
Const. amend. IV (“The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seizures, 
shall not be violated, and no Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.”). Note, however, that 
the New York state constitution also includes specific protection against 
unreasonable electronic interception of communications. See N.Y. Const. 
art. I, §12 (note also that a GPS receiver is not a communications system, 
the electronic intercept provision of the New York state constitution is 
irrelevant to an analysis of GPS technology).
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116	 See supra Subsection II.B.1. (discussing federal jurisprudence regard-
ing GPS surveillance).
117	 See, e.g., Connolly, 913 N.E.2d at 367-68 (“[A] GPS device permits 
far more sophisticated surveillance than a beeper.”); Weaver, 909 N.E.2d 
at 1203 (noting the enhanced capability of a GPS system); Jackson, 76 
P.3d 217, 222 (Wash. 2003) (listing information that an analysis of GPS-
collected data could reveal).
118	 See supra Section II.A. (discussing the capability of GPS receivers in 
general).
119	 See Hutchins, supra note 14, at 434 (indicating that the beepers emit 
weak radio signals and therefore alert officers when the tracked item is 
nearby, but cannot indicate the item’s specific location).
120	 See id. at 418 (explaining that the location information is sent to third 
parties, who can then monitor the GPS receiver’s specific location).
121	 Jackson, 76 P.3d at 224 (noting that the citizens would be unaware that 
all of their movements are being tracked).
122	 Weaver, 909 N.E.2d at 1199.
123	 Compare United States v. Maynard, 615 F.3d 544 (D.C. Cir. 2010) 
(holding that the warrantless use of a GPS device on defendant’s vehicle 
was a search under the Fourth Amendment) with United States v. Pineda-
Moreno, 591 F.3d 1212 (9th Cir. 2010) (holding that the use of a tracking 
device was not a search), and United States v. Garcia, 474 F.3d 994 (7th 
Cir. 2007) (holding that placing a GPS tracking device under the defen-
dant’s car was not a search or seizure).
124	 See generally United States v. Jones, 132 S. Ct. 945 (2012).
125	 See Maynard, 615 F.3d at 549 (stating that the investigation “culmi-
nated in searches and arrests”).
126	 See id. (naming only some of the charges—including conspiracy to 
distribute and possess with intent to distribute cocaine and cocaine base).
127	 Id.
128	 See id. (noting that the remaining charge was dismissed after the jury 
could not decide on a verdict).
129	 Id.
130	 See id. at 549 (naming the specific charge of conspiracy to distribute 
five or more kilograms of cocaine and fifty or more grams of cocaine base).
131	 Maynard, 615 F.3d at 549 (noting that the two defendants, Jones and 
Maynard, were tried together).
132	 See id. at 567 (listing five different types of evidence that the gov-
ernment relied on at trial, none of which included any evidence of an 
actual drug transaction taking place or of Jones ever having drugs in his 
possession).
133	 Id. The D.C. Circuit’s decision quoted the Government’s closing 
statement at trial, when the prosecutor continually linked the movement 
information provided by the GPS receiver and cell phone records. The 
prosecution’s opening statement also emphasized “that the GPS data would 
demonstrate Jones’s involvement in the conspiracy.” See id. at 568.
134	 See id. at 549 (acknowledging the five other errors that Jones and 
Maynard jointly alleged).
135	 See id. at 556-58 (citing United States v. Knotts, 460 U.S. 276, 284-85 
(1983)); United States v. Marquez, 605 F.3d 604, 610 (8th Cir. 2010); 
United States v. Pineda-Moreno, 591 F.3d 1212, 1216-17 n.2 (9th Cir. 
2010); United States v. Garcia, 474 F.3d 994, 996 (7th Cir. 2007)) (noting 
that in those cases, the question of long-term GPS surveillance had been 
reserved by the deciding courts).
136	 Knotts, 460 U.S. at 281.
137	 See Maynard, 615 F.3d at 557 (distinguishing the holding in Knotts 
from the circumstances surrounding Maynard’s case).
138	 See id. at 558 (reiterating that the issue of “prolonged surveillance” was 
not resolved by the Knotts Court).
139	 See id. at 556 (comparing the surveillance of movements made “during 
a discrete journey” with “more comprehensive” monitoring).
140	 Id. at 558.

141	 See Hutchins, supra note 14, at 417-18 (noting that the weak radio 
signals of beepers required that police remain within range of the signal).
142	 See supra Section II.A. (discussing the ability of GPS receivers to con-
nect to a data storage device).
143	 See Maynard, 615 F.3d at 556-57 (“[I]f such dragnet-type law enforce-
ment practices as respondent envisions should eventually occur, there will 
be time enough then to determine whether different constitutional prin-
ciples may be applicable.”) (quoting United States v. Knotts, 460 U.S. 276, 
283-84 (1983)).
144	 See id. at 557 (“As did the Supreme Court in Knotts, we pretermit any 
ruling on worst-case situations that may involve persistent, extended, or 
unlimited violations of a warrant’s terms.”) (quoting United States v. Butts, 
729 F.2d 1514, 1518 n.4 (5th Cir. 1984)).
145	 Id. at 558 (identifying the Fifth Circuit).
146	 See, e.g., People v. Weaver, 909 N.E.2d 1195 (N.Y. 2009); State v. 
Jackson, 76 P.3d 217 (Wash. 2003). In both cases, police installed GPS 
receivers on automobiles and left them in place for significant periods of 
time: one week in Jackson and two and a half months in Weaver.
147	 See Maynard, 615 F.3d at 558.
148	 Id. (quoting Katz v. United States, 389 U.S. 347, 351 (1967)).
149	 See id.
150	 Id. at 560 (citing United States v. Gbemisola, 225 F.3d 753, 759 (D.C. 
Cir. 2000) (giving the example where a circuit court held that it was not 
unlikely for someone to be observed by the public while he is opening a 
package in the back of a taxi).
151	 See id.
152	 Id.
153	 Maynard, 615 F.3d at 561. The Maynard court referred, in particular, 
to two cases. In the first, the Supreme Court noted that a valid privacy 
interest existed in the whole of an individual’s criminal records, but not in 
individual parts of that record. See DOJ v. Reporters Comm. for Freedom 
of the Press, 489 U.S. 749, 764 (1989). In the second, the Maynard court 
noted that the Supreme Court had analyzed whether a privacy interest 
existed that covered a defendant’s full phone records, including all of the 
numbers that the defendant had called, instead of simply analyzing whether 
the privacy interest existed in the individual numbers dialed. See also Smith 
v. Maryland, 442 U.S. 735, 744-46 (1979).
154	 See Maynard, 615 F.3d at 561-62.
155	 Id. at 562. See generally David E. Pozen, The Mosaic Theory, National 
Security, and the Freedom of Information Act, 115 Yale L.J. 628, 630 
(2005) (discussing the mosaic theory in the context of national security 
issues). The mosaic theory is a “basic precept of intelligence gathering” in 
which separate pieces of information, though individually of little value, 
are combined to create a larger picture of the overall situation. Id. It has 
often been invoked by the government to justify the government’s refusal 
to release documents requested under the Freedom of Information Act, 
such as the D.C. Circuit’s denial of FOIA requests concerning seven hun-
dred people detained after the 9/11 attacks. Id. at 631 (citing Ctr. for Nat’l 
Sec. Studies v. DOJ, 331 F.3d 918 (D.C. Cir. 2003)).
156	 Maynard, 615 F.3d at 563.
157	 See id. at 563-64 (referencing urine tests, electronic listening devices, 
luggage inspections, and thermal imaging technology).
158	 See id. at 564.
159	 See id. at 565 (citing practical considerations about the difficulty in 
maintaining clandestine, uninterrupted, long-term visual surveillance in-
cluding cost, personnel requirements, and possibility of detection).
160	 See id. at 565-66. Although this conclusion has been implied by several 
prior Supreme Court cases dealing with supplementary technology, it has 
never been explicitly stated. See supra Subsection I.C.2.
161	 See Maynard, 615 F.3d at 566 (citing Kyllo v. United States, 533 U.S. 27, 
35 n.2 (2001)). Note that Kyllo involved technology usually classified as extra-
sensory. See supra Subsection I.C.1. (discussing extra-sensory technology).
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162	 Maynard, 615 F.3d at 566 (noting that Fourth Amendment issues 
should be decided on a case-by-case basis rather than on “extravagant 
generalizations”).
163	 See United States v. Jones, 132 S. Ct. 945, 949 (2012).
164	 Id. at 947.
165	 Id.
166	 See id. at 947, 952 (“[T]he Katz reasonable-expectation-of-privacy test 
has been added to, not substituted for, the common-law trespassory test.”).
167	 See id. at 953.
168	 Id. at 957.
169	 Jones, 132 S. Ct. at 954 (“[I]t remains unexplained why a 4-week 
investigation is ‘surely’ too long.”).
170	 Id. at 954 (“We may have to grapple with these ‘vexing problems’ in 
some future case where a classic trespassory search is not involved and re-
sort must be had to Katz analysis; but there is no reason for rushing forward 
to resolve them here.”).
171	 Id. at 961 (Alito, J., concurring) (“First, the Court’s reasoning largely 
disregards what is really important (the use of a GPS for the purpose of 
long-term tracking) and instead attaches great significance to something 
that most would view as relatively minor.”)).
172	 Id. at 964 (Alito, J., concurring) (“[R]elatively short-term monitoring 
of a person’s movements on public streets accords with expectations of 
privacy that our society has recognized as reasonable . . . [b]ut the use of 
longer term GPS monitoring in investigations of most offenses impinges 
on expectations of privacy.”).
173	 Id. at 964.
174	 Id. at 955 (Sotomayor, J., concurring) (“I agree with Justice Alito that, 
at the very least, ‘longer term GPS monitoring in investigations of most 
offenses impinges on expectations of privacy.’”).
175	 United States v. Cuevas-Perez, 640 F.3d 272, 274 (7th Cir. 2011) (find-
ing that surveillance of 60 hours in duration was insufficiently analogous to 
Maynard’s 28 days); United States v. Hernandez, 647 F.3d 216, 221 (5th 
Cir. 2011) (deciding that a single-cross country trip did not implicate the 
concerns raised in Maynard).
176	 See Hernandez, 647 F.3d at 221 (“We do not mean to suggest that the 
government’s use of a top-of-the-line GPS, which Hernandez describes 
as being capable of continuous, precise surveillance, would constitute a 
search.”).
177	 See Cuevas-Perez, 640 F.3d at 274 n.3 (“[O]ur discussion of Maynard 
is not meant to approve or disapprove the result the D.C. Circuit reached 
under the facts of that case.”).
178	 See, e.g., In re Application of the U.S. for an Order Authorizing the 
Release of Historical Cell-Site Info., No. 10-MC-0897, 2010 WL 5437209 
(E.D.N.Y. Dec. 23, 2010); In re Application of the U.S. for Historical Cell 
Site Data, 747 F. Supp. 2d 827 (S.D. Tex. 2010). Both cases dealt with 
requests from the United States government for cell phone companies to 
release information regarding calls and text messages sent or received from 
specified phone numbers over an extended period of time. The information 
requested included location information made possible by the GPS receiv-
ers integral to modern cell phones that allow for precise determination of 
the cell phones’ location at the time that calls were made or received. In 
both cases, the court denied the request, but allowed the government to sub-
mit search warrants for the requested information. But cf. In re Application 
of the U.S. for an Order Authorizing the Release of Historical Cell-Site 
Info., No. 11-MC-0113, 2011 U.S. Dist. LEXIS 15457, at *6 (E.D.N.Y. 
Feb. 16, 2011) (approving the re-application for an order when the gov-
ernment limited its request to records covering a three-day, six-day, and 
twelve-day period of time).
179	 See United States v. Sparks, 750 F. Supp. 2d 384, 393-396 (D. Mass. 
2010). The Massachusetts District Court rejected the defendant’s argument 
that “the whole of one’s movements during the course of surveillance is 
not actually exposed to the public because the likelihood that anyone will 

observe all those movements is essentially nil,” because it found that “[t]he 
proper inquiry, however, is not what a random stranger would actually or 
likely do, but rather what he feasibly could.” Id. at 391. The District Court 
also criticizes Maynard for presenting an impractical standard for police 
to execute. Id. at 392. See also United States v. Walker, 771 F. Supp. 2d 
803, 811, 814 (W.D. Mich. 2011) (dismissing the defendant’s attempt to 
use Maynard as precedent since the defendant did not argue that an actual 
invasion of the defendant’s privacy occurred, and further, dismissing the 
defendant’s attempt to suppress evidence based on a potential violation of 
First Amendment rights due to “chilling effect” of GPS monitoring).
180	 See United States v. Jones, 625 F.3d 766, 769 (D.C. Cir. 2010) 
(Sentelle, J., dissenting) (“[I]t is not evident how it affects the reasonable 
expectation of privacy by Jones. The reasonable expectation of privacy as 
to a person’s movements . . . is . . . zero. The sum of an infinite number of 
zero-value parts is also zero.”); Sparks, F. Supp. 2d at 392 (“Although the 
continuous monitoring may capture qualitatively more information than 
brief stints of surveillance, the type of information collected is qualitatively 
the same.”).
181	 See Sparks, 750 F. Supp. 2d at 392 (explaining how the rule is impracti-
cal and difficult to apply).
182	 See Jones, 625 F.3d at 769 (Sentelle, J., dissenting); Sparks, 750 F. 
Supp. 2d at 392.
183	 See Sparks, 750 F. Supp. 2d at 392 (“The court in Maynard, however, 
leaves police officers with a rule that is vague and unworkable.”).
184	 See Kerr, supra note 11, at 828-30 (providing numerous examples of 
cases where courts held that certain police actions were permissible, includ-
ing the conducting of aerial surveillance, the use of chemical tests to detect 
the presence of narcotics, and the recording of dialed telephone numbers, 
all of which created simple rules for police to follow).
185	 See United States v. Maynard, 615 F.3d 544, 568 (D.C. Cir. 2010) 
(failing to provide a bright-line rule as to how many days of surveillance 
would and would not be acceptable).
186	 See, e.g., Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001) 
(finding that the State has an interest in “readily administrable rules”); New 
York v. Belton, 453 U.S. 454, 458 (1981) (“Fourth Amendment doctrine . 
. . ought to be expressed in terms that are readily applicable by the police 
in the context of the law enforcement activities in which they are necessar-
ily engaged.”) (quoting Wayne R. LaFave, “Case-By-Case Adjudication” 
Versus “Standardized Procedures”: The Robinson Dilemma, 1974 Sup. 
Ct. Rev. 127, 141 (1974)); Dunaway v. New York, 442 U.S. 200, 213-14 
(1979) (“A single, familiar standard is essential to guide police officers, 
who have only limited time and expertise to reflect on and balance the 
social and individual interests involved in the specific circumstances they 
confront.”).
187	 See Jones, 625 F.3d at 769 (Sentelle, J., dissenting); Sparks, 750 F. 
Supp. 2d at 392-93.
188	 See U.S. v. Knotts, 460 U.S. 276, 283-84 (1983) (leaving the question 
of 24-hour surveillance constitutionality to be answered later).
189	 See Maynard, 615 F.3d at 556-57.
190	 See id. at 556. The D.C. Circuit quoted a decision by the Fifth Circuit, 
which wrote, “[a]s did the Supreme Court in Knotts, we pretermit any 
ruling on worst-case situations that may involve persistent, extended, or 
unlimited violations of a warrant’s terms.” Id.
191	 See id. at 557-58 (referring specifically to the Ninth Circuit’s deci-
sion in United States v. Pineda-Moreno, the Seventh Circuit’s decision in 
United States v. Garcia, and the Eighth Circuit’s decision in United States 
v. Marquez).
192	 See Jones, 625 F.3d at 769 (Sentelle, J., dissenting); Sparks, 750 F. 
Supp. 2d at 392.
193	 See Maynard, 615 F.3d at 561-62 (explaining that long-term GPS sur-
veillance may reveal a person’s habits as well as what he does and does not 
do).
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194	 See id. (citing Smith v. Maryland, 442 U.S. 735 (1979)). Smith dealt 
with whether a person had a reasonable expectation of privacy in a list of 
phone numbers dialed. Although the Supreme Court found that no privacy 
interest existed in that list or in the individual numbers dialed, it examined 
both the individual numbers and the aggregated list in depth. See Smith at 
741-46. Reasoning that subscribers realize that the phone company regu-
larly aggregates information and provides it to the subscriber, the Supreme 
Court held that it was unreasonable to expect that such information would 
be private. See id. at 745. The D.C. Circuit correctly pointed out that if 
aggregated information had no greater privacy interest than its individual 
parts, then the Supreme Court would have had no reason to analyze the 
privacy interest in an aggregated list of phone numbers separately from that 
of the individual numbers. Maynard, 615 F.3d at 561.
195	 See Maynard, 615 F.3d at 562 (citing CIA v. Sims, 471 U.S. 159, 178 
(1985)). See also Pozen, supra note 155, at 630 and accompanying text for 
more information regarding the mosaic theory.
196	 See, e.g., Bennett L. Gershman, Privacy Revisited: GPS Tracking As 
Search and Seizure, 30 Pace L. Rev. 927, 928-29 (2010); Hutchins, supra 
note 14, at 411-413.
197	 See Hutchins, supra note 14, at 411-12. Hutchins notes that there are 
two primary schools of thought in contention. The first school dismisses 
the relevance of the Fourth Amendment and advocates for legislative 
remedies, while the second argues for an expansive interpretation of the 
Fourth Amendment that would require discarding of current Supreme 
Court precedent and beginning the legal analysis anew. See id. Hutchins 
argues for a third approach that would argue for an expansion of the war-
rant requirement to include GPS surveillance in a fashion that would work 
within existing Supreme Court precedent. See id. at 460-61.
198	 See United States v. Jones, 132 S. Ct. 945, 964 (2012) (Alito, J., 
concurring).
199	 See supra Section III.C.
200	 See, e.g., Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001) 
(“Courts attempting to strike a reasonable Fourth Amendment balance thus 
credit the government’s side with an essential interest in readily adminis-
trable rules”); Dunaway v. New York, 442 U.S. 200, 213-14 (1979) (“A 
single, familiar standard is essential to guide police officers, who have 
only limited time and expertise to reflect on and balance the social and 
individual interests involved in the specific circumstances they confront.”).
201	 United States v. Maynard, 615 F.3d 544, 557 (D.C. Cir. 2010) (quoting 
United States v. Knotts, 460 U.S 276, 281 (1983)).
202	 Id. at 560.
203	 Id. at 562.
204	 See, e.g., Atwater, 532 U.S. at 347; Belton, 453 U.S. at 458; Dunaway, 
442 U.S. at 213-14.
205	 See Christopher Slobogin, Technologically-Assisted Physical 
Surveillance: The American Bar Association’s Tentative Draft Standards, 
10 Harv. J.L. & Tech. 383, 446 (1997).
206	 See id.
207	 See, e.g., United States v. Freitas, 800 F.2d 1451, 1456 (9th Cir. 1986) 
(requiring notification within seven days unless justified by a “strong 
showing of necessity”).
208	 See, e.g., In re. Application of the U.S. for an Order Authorizing the 
Release of Historical Cell-Site Info., No. 11-MC-0113, 2011 U.S. Dist. 
LEXIS 15457 (E.D.N.Y. Feb. 16, 2011) (“[T]here is nothing new in the use 
of such prescriptive time periods to provide a bright-line rule to serve as 
useful guides for law enforcement officers seeking to perform their duties 
without running afoul of their targets’ constitutional rights.”).
209	 See, e.g., id. at *5 (“I recognize that any such line-drawing is, at least 
to some extent, arbitrary, and that the need for such arbitrariness arguably 
undermines the persuasiveness of the rationale of Maynard.”).
210	 See United States v. Jones, 132 S. Ct. 945, 955 (2012) (Sotomayor, J., 
concurring); id. at 964 (Alito, J., concurring).

211	 Albert W. Alschuler, Bright Line Fever and the Fourth Amendment, 45 
U. Pitt. L. Rev. 227, 231 (1984).
212	 See Jones, 132 S. Ct. at 954 (“[I]t remains unexplained why a 4–week 
investigation is ‘surely’ too long . . . [w]hat of a 2–day monitoring . . . [o]r 
of a 6–month monitoring.”).
213	 See, e.g., Gregory S. Fisher, Cracking Down on Soccer Moms and Other 
Urban Legends on the Frontier of the Fourth Amendment: Is it Finally 
Time to Re-define Searches and Seizures, 38 Willamette L. Rev. 137, 
173-74 (2002) (arguing that improper police intent should be considered 
an affirmative defense that can be countered by the articulation of “neutral 
reasons”); Thomas K. Clancy, What Is a “Search” Within the Meaning of 
the Fourth Amendment?, 70 Alb. L. Rev. 1, 53-54 (2006) (arguing that the 
warrant requirement should be applied to “any intrusion with the purpose 
of obtaining physical evidence or information”).
214	 Fisher, supra note 214, at 174.
215	 United States v. Knotts, 460 U.S. 276, 285 (1983).
216	 See supra Part IV., summarizing the conditions set by the D.C. Circuit’s 
decision in Maynard.
217	 See, e.g., Atwater v. City of Lago Vista, 532 U.S. 318, 347 (2001) (ex-
pressing a preference for “readily administrable rules”); Dunaway v. New 
York, 442 U.S. 200, 213-14 (1979) (determining that a “single, familiar 
standard is essential to guide police officers.”).
218	 See United States v. Maynard, 615 F.3d 544, 567-68 (D.C. Cir. 2010) 
(noting that “[b]y combining them with Jones’s cell-phone records[,] the 
Government was able to paint a picture of Jones’s movements that made 
credible the allegation that he was involved in drug trafficking.”).
219	 See id. at 567-68.
220	 See id. at 562 (“[P]rolonged surveillance of a person’s movements may 
reveal an intimate picture of his life.”).
221	 Compare Subsection II.B.1. (examining GPS by analogy with beeper 
technology, which had been analyzed as being supplementary) and 
Subsection I.C.1. (examining the methodology of dealing with extra-
sensory technology, namely determining whether the technology can de-
tect lawful activity subject to a reasonable expectation of privacy), with 
Subsection III.B.1. (distinguishing Maynard from previous jurisprudence) 
and Subsection III.B.2 (examining GPS technology and determining that it 
can reveal lawful activity subject to a reasonable expectation of privacy)
222	 See, e.g., United States v. Jones, 132 S. Ct. 945, 955-56 (2012) 
(Sotomayor, J., concurring) (noting “the unique attributes of GPS surveil-
lance”); id. at 963 (Alito, J., concurring) (describing the additional capabili-
ties of GPS).
223	 See, e.g., Patricia L. Bellia, The Memory Gap in Surveillance Law, 
75 U. Chi. L. Rev. 137, 179 (2008) (“[T]here are strong reasons, related 
both to the quantity of information available and the inferences that can 
be drawn from it, to tweak our current surveillance law regimes to pro-
vide heightened protection.”); James J. Tomkovicz, Technology and the 
Threshold of the Fourth Amendment: A Tale of Two Futures, 72 Miss. L.J. 
317, 438 (2002) (“Devices that enhance ordinary human sensory facul-
ties in ways that render information about people’s lives more accessible 
should presumptively be objects of Fourth Amendment concern.”).
224	 See supra Subsection III. B. 2., examining the D.C. Circuit’s reasoning 
in Maynard in depth.
225	 See Maynard, 615 F.3d at 556-58.
226	 Compare supra Subsection I.C.1. (discussing Supreme Court juris-
prudence concerning extra-sensory technology) with supra Subsection 
I.C.2. (discussing Supreme Court jurisprudence concerning supplementary 
technologies).
227	 See Hutchins, supra note 14, at 418.
228	 See, e.g., United States v. Walker, 771 F. Supp. 2d 803, 805 (W.D. 
Mich. 2011). Although the GPS device used in Walker had a live track 
feature allowing the position to be monitored in real-time, in order to pre-
serve battery life the police used a feature that allowed the device to report 
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its location only when it crossed a pre-determined virtual check-point. 
See id. This feature notified police by text message when the defendant 
left Chicago travelling northbound to Michigan, and served as part of the 
justification for a warrant to search the Defendant’s home and vehicle. See 
id. at 805. The court qualitatively differentiated the use of GPS in Walker 
from the long-term GPS surveillance at question in Maynard, finding that 
the facts more closely matched those of Knotts. See generally id.
229	 See United States v. Knotts, 460 U.S. 276 (1983); Hutchins, supra note 
14, at 435.
230	 See Maynard, 615 F.3d at 562.
231	 See, e.g., Christopher Slobogin, Government Data Mining and the 
Fourth Amendment, 75 U. Chi. L. Rev. 317, 328-29 (2008) (noting that 
data mining implicates the Due Process Clause, the First Amendment, and 
the Fourth Amendment); Joseph T. Thai, Is Data Mining Ever a Search 
Under Justice Stevens’s Fourth Amendment?, 74 Fordham L. Rev. 1731, 
1749-50 (2006) (examining data mining as a means by which the govern-
ment can learn far more than by traditional searches); Raymond Shih Ray 
Ku, The Founders’ Privacy: The Fourth Amendment and the Power of 
Technological Surveillance, 86 Minn. L. Rev. 1325, 1331 (2002) (“The 
use of emerging technologies for gathering information . . . determine the 
substantive level of privacy and security of society in general[.]”).
232	 Maynard, 615 F.3d at 566. However, since the only issue specifically 
reserved was the question of long-term visual surveillance, it is uncertain 
whether Maynard could apply to an issue such as data mining. Id. 

About the Author

William Y. Kim currently serves as a Special 

Assistant City Attorney for the City of Lansing Police 

Department.  He was previously employed as an attorney 

and law clerk for the State of Michigan’s Department 

of Insurance and Financial Services, the lead regulatory 

agency overseeing insurance and other financial-related 

industries in Michigan. He graduated from Michigan 

State University College of Law in May 2012, where he 

served on the Editorial Board of the Michigan State Law 

Review.  He would like to thank his parents for their sup-

port and Professor Catherine Grosso for her mentorship 

and encouragement.



Criminal Law Brief	 49

Krista A. Dolan*

The §2254 Trinity: How the Supreme Court’s Decisions in Richter, Pinholster, 
and Greene have Interpreted Federal Review into Near Nonexistence 

[H]abeas corpus review is critically important. It is 

the first time that life tenured federal judges instead of 

elected state judges determine the issues. It has been 

the stage where innocence has been established and 

where grievous constitutional violations have been 

found.1

W
hen the Antiterrorism 

and Effective Death 

Penalty Act (AEDPA) 

passed in 1996, legal 

scholars expressed concern about the bar-

riers it would place on prisoners trying to 

obtain federal review.2 While initial de-

cisions issued after the enactment of the 

AEDPA did not seem to fetter access too 

much,3 it has become abundantly clear, 

particularly in light of several 2011 Su-

preme Court decisions,4 that this is no 

longer the reality. While cases interpreted 

under the AEDPA did not seem to have 

an initial impact, cases interpreting provi-

sions of the AEDPA between 2006 and 

2011 have had a substantial impact.5 One 

article notes that the most recent Supreme 

Court decisions prove that the “AEDPA’s practical bite is even 

more ferocious than the initial legislative bark may have sug-

gested.”6

Justice John Paul Stevens, in what seemed to be an ominous 

observation, noted “[t]he text of the Antiterrorism and Effective 

Death Penalty Act of 1996 itself provides sufficient obstacles 

to obtaining habeas relief without placing a judicial thumb on 

the warden’s side of the scales.”7 In light of recent decisions, it 

seems that the scales have effectively been tipped in favor of 

no review. “Much more so than in the pre-AEDPA era, state 

prisoners now face unique procedural barriers and one of the 

most uncharitable standards of review known to law.”8

This article will focus on several recent cases, but specifi-

cally on the Supreme Court’s decision in Greene v. Fisher,9 a 

case that limits the temporal cutoff under the statute, and has 

effectively left retroactivity analysis in a state of confusion. 

The opinion was the Court’s first unanimous decision of the 

2011-2012 term, and was unusually brief considering the impact 

the case can potentially have on future prisoners seeking federal 

review. This article argues that the Court, in interpreting Section 

2254(d) of the AEDPA, has all but abandoned independent fed-

eral review, to the detriment of state prisoners, but particularly 

to the detriment of indigent state prisoners. In each Section 2254 

case that has been decided, the Court has 

erected one more barrier to seeking relief.

Part I of this article will provide an 

overview of the writ of habeas corpus and 

the AEDPA. Specifically, it will outline 

the requirements of obtaining federal re-

view generally and of meeting the require-

ments of 28 U.S.C. § 2254, which requires 

that to obtain federal review, a state court’s 

decision must have been “contrary to,” or 

“an unreasonable application of,” “clearly 

established federal law.” Additionally, 

it will discuss how the Supreme Court’s 

interpretation of this provision has been 

contrary to Congressional intent, and has 

made it increasingly difficult for prisoners 

to get relief.

Part II of this article will discuss the 

Supreme Court’s decisions in Harrington 

v. Richter,10 Cullen v. Pinholster,11 and Greene v. Fisher,12 as 

well as the impact the cases have had, or are likely to have, on 

federal review.

Part III will discuss the implications and the impact of all 

three of the Court’s decisions for state prisoners. Finally, Part 

IV will briefly conclude.

I. The Great Writ & The Aedpa

While nothing in the U.S. Constitution confers the right to 

habeas corpus, Article I, Section 9 prohibits its suspension.13 

The purpose of the writ is to give prisoners a mechanism by 

which to challenge the legality of their conviction and sen-

tence.14 The writ of habeas corpus was made available to federal 

prisoners through the Judiciary Act of 1789, and to state prison-

ers in 1867.15 Before the passage of the AEDPA, the Supreme 
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Court made attempts both to restrict and expand the writ.16 In 

1996, however, in response to the Oklahoma City Bombings, 

Congress passed the AEDPA.17 While the legislation seemingly 

focused on antiterrorism, it also functioned to limit federal 

review for all state prisoners, even those not charged with ter-

rorism or a capital crime.18 The AEDPA has been described as 

“less a legal text than a force of nature.”19

At first, the passage of the AEDPA did not seem to impact 

the success rate of state habeas petitioners. In a study of 105 

Supreme Court cases between 1990 and 2005, the pre-AEDPA 

petitioners were successful 33% of the time, while the post-

AEDPA petitioners were successful 34% of the time.20 In a 

new study updating and expanding upon that data, however, a 

different picture of the post-AEDPA landscape is painted. The 

examination of the AEDPA cases decided between 2006 and 

2011 show that relief has declined steadily since 2001, drop-

ping from 50% for cases decided between 1996 and 2000, to 

13.6% for cases decided between 2010 and 2011.21 The num-

bers remain stark for capital cases as well. A 2007 DOJ-funded 

study found that post-AEDPA, relief was granted in less than 

1% of non-capital cases, and in 12% of capital cases.22 When 

the AEDPA first passed, very few of those cases reached the 

Supreme Court, whereas now, most cases are governed by the 

AEDPA, and prisoners’ success rates in those cases are greatly 

declining.23 Indeed, according to a study by the U.S. Department 

of Justice, the AEDPA seems to have increased the number of 

habeas petitions filed by state prisoners.24 In 2000, state prison-

ers filed 50% more habeas petitions than in 1995.25 While the 

number of habeas petitions filed by state prisoners has decreased 

since 2000, the percentage of petitions filed is still much higher 

than pre-AEDPA.26

A.	G etting Into Federal Court

A prisoner seeking habeas relief files a civil post-conviction 

complaint27 and must meet several requirements. He must 1) be 

in custody,28 2) have a cognizable claim,29 3) meet the timely 

filing requirements,30 4) have claims that are not procedur-

ally defaulted,31 and 5) have exhausted all his claims in state 

court.32 Further, petitioners may not file abusive or successive 

petitions,33 and may not obtain the benefit of new rules of con-

stitutional law that did not exist at the time their convictions 

became final.34

1. 	 Timely Filing

The AEDPA imposed, for the first time, a time require-

ment on the filing of federal habeas petitions.35 It requires that 

applications be filed one-year from the latest of four dates: 1) 

the date the judgment became final by the conclusion of direct 

review, or the time for seeking that review expires,36 which is 

after the Supreme Court denies certiorari on direct review, or 

the time for seeking certiorari on direct review expires37 – this is 

the most commonly used date; 2) if an impediment to filing was 

caused by the state in violation of the Constitution or the laws 

of the United States prevented the applicant from filing, the date 

the impediment is removed;38 3) if a newly recognized right has 

be made retroactively applicable to cases on collateral review, 

the date on which the constitutional right asserted was first 

recognized by the Court;39 or 4) the date the factual predicate of 

the claim could have been discovered through due diligence.40 

The timing requirements interact with the requirement that pe-

titioners exhaust state remedies, as prisoners often have to file 

state postconviction applications prior to seeking federal habeas 

relief. Under the statute, once state postconviction proceedings 

are initiated, the federal clock is tolled during the pendency of 

state proceedings.41

2. 	 Procedural Default/Exhaustion

If a prisoner fails to raise a claim in state court proceedings, 

whether on direct appeal or during state postconviction proceed-

ings, courts consider those claims procedurally defaulted for 

purposes of federal review.42 This rule works in connection with 

the exhaustion requirement, because state courts must be given 

the first opportunity to adjudicate claims. A claim also is proce-

durally barred if the state court has an independent and adequate 

state ground for rejecting a constitutional claim.43

3. 	 Abusive/Successive Petitions

Before enactment of the AEDPA, petitions that raised 

both exhausted and unexhausted claims had to be dismissed;44 

however, the AEDPA now bars a federal court from hearing 

meritorious unexhausted claims while allowing them to deny 

frivolous unexhausted claims.45 Also, the state has to actively 

waive the exhaustion requirement.46

4. 	 “New” Rule Retroactivity Analysis

In Teague v. Lane,47 the Court announced that prisoners 

seeking collateral review would not receive the benefit of new 

rules of constitutional law unless the rule: 1) “places certain 

kinds of primary, private individual conduct beyond the power 

of the criminal law-making authority to proscribe,”48 or 2) the 

rule is a “watershed rule[] of criminal procedure.”49 “Watershed 

rules of criminal procedure” are those that “alter [the] under-

standing of the bedrock procedural elements that must be found 

to vitiate the fairness of a particular conviction.”50

A petitioner’s case is in collateral review once his convic-

tion and sentence have become final.51 This date is the date ei-

ther when the Supreme Court denies a petition for certiorari, or 

the time for seeking certiorari from the Supreme Court, ninety 

days, expires.52

The Court said that “[r]etroactivity is properly treated 

as a threshold question, for, once a new rule is applied to the 

defendant in the case announcing the rule, evenhanded justice 
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requires that it be applied retroactivity to all who are similarly 

situated.”53

A new rule is one that “breaks new ground or imposes a 

new obligation on the States or Federal Government,”54 or “if 

the result was not dictated by precedent existing at the time the 

defendant’s conviction became final.”55 The Court, referring to 

its decision in Griffith v. Kentucky,56 said that with regard to 

cases on direct review when a new rule is announced, the new 

rule should apply so as not to “violate[] basic norms of consti-

tutional adjudication.”57 The Court offered two reasons for its 

decision: the integrity of judicial review, and equal protection 

of similarly situated defendants.58

B. 	Obtaining Federal Review Under Section  
	 2254

Even if a state prisoner meets all of these requirements, he 

will only have his claim heard in federal court if the state court’s 

adjudication of the claim “on the merits” was “contrary to” or 

“an unreasonable application of” “clearly established federal 

law.”59

1. 	 “Adjudicated on the merits”

A state court’s decision on a state prisoner’s claims can 

take one of three forms. It can provide 1) a detailed analysis of 

the basis of its decision for all claims, citing to federal law when 

necessary, 2) analysis for some claims, but not for others, or 

3) a summary disposition, or “postcard denial,” simply stating 

that the petitioner’s claims are without merit, or are denied.60 

Until the Supreme Court’s decision in Richter, discussed infra 

Part III, federal courts handled the forms of decisions differ-

ently, with some circuits holding that postcard denials were 

not “adjudicated on the merits,”61 which resulted in similarly 

situated petitioners obtaining varying relief depending on the 

circuit. Whether a court’s postcard denial of a claim should be 

considered adjudication on the merits of that claim has been the 

subject of contentious debate,62 namely because of the question 

of whether analysis under Section 2254(d)(1) requires a federal 

court to look at a state court decision’s reasoning or its result.63 

This issue has largely been resolved by Richter, discussed in 

infra Part III.

2. 	 “Contrary to” or “an unreasonable application  
	 of”

In a decision announced four years after the passage of the 

AEDPA,64 the Supreme Court addressed the meaning of these 

provisions.65 Justice O’Connor, writing for the majority, noted 

that “contrary to” and “unreasonable application of,” should be 

read separately. She further noted that unreasonable application 

did not mean an incorrect application.66 One study found that 

since Williams was decided in 2000, the Court has split in its 

decisions regarding cases decided under Section 2254(d)(1).67 

Looking at twenty-two capital cases decided since Williams, the 

study grouped the justices into blocs—the “blind deference” bloc 

and the “de novo” bloc.68 Justices Scalia, Thomas, Rehnquist, 

Roberts, and Alito fall into the “blind deference” camp, while 

Justices Ginsburg, Souter, Stevens, and Breyer “have basically 

applied ‘de novo’ review or some standard even less deferen-

tial.”69 The camps are largely in line with the ideological split of 

the Court, with the more conservative justices deferring to state 

court judgments and the more liberal justices favoring federal 

review. The “blind deference” group found state application 

of federal law unreasonable in 4-14% of cases, while the “de 

novo” group found state application of federal law unreasonable 

54-63% of the time.70 Based on ideology, Roberts would likely 

fall into the “blind deference” group, while Justices Kagan and 

Sotomayor would likely fall into the “de novo” group.71 These 

separate standards are clearly problematic for federal review. 

The two groups are applying completely different standards of 

review, leading to ambiguity, arbitrariness, and inconsistency in 

treatment of similarly situated defendants.72

3. 	 “Clearly established federal law”

In addition to addressing the “contrary to” or “unreason-

able application of” clauses, the Court in Williams also tackled 

the meaning of “clearly established federal law.” While Justice 

O’Connor, writing the opinion for Part II of the Court’s deci-

sion, described clearly established federal law as the law es-

tablished as of the time of the relevant state court decision,73 

Justice Stevens, writing the opinion for Parts I, III, and IV of 

the Court’s decision, said the threshold question is whether the 

law was clearly established at the time the state-court convic-

tion became final,74 leaving confusion as to which cutoff should 

be considered for Section 2254 analysis. Further, the majority 

agreed that “clearly established federal law” referred to the 

holdings, rather than the dicta of the Supreme Court, rather 

than other federal courts.75 The Court discussed the relationship 

between Teague and Section 2254 and rejected the notion that 

Section 2254 codified Teague.76 The Court said that if a rule is 

announced after a state prisoner’s conviction became final, he 

would be barred by Teague from having the rule apply on col-

lateral review, and also would not have the benefit of the rule’s 

application in habeas.77

Carey v. Musladin,78 a 2006 opinion in which Justice 

O’Connor wrote for the majority, noted that if a holding did 

not specifically apply then the state court’s decision would not 

be contrary to, or an unreasonable application of clearly estab-

lished federal law. There, family members of a murder victim 

wore pins with photos of her while sitting in the front row of 

the spectator’s gallery.79 Musladin argued that this violated his 

Fourteenth and Sixth Amendment rights.80 The Court of Appeals 

found that the Supreme Court’s decisions in Estelle v. Williams81 

and Holbrook v. Flynn82 were the applicable law.83 The Court 
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in Estelle held that the state forcing the defendant to stand trial 

in prison clothes did not further essential state policy.84 The 

Court in Flynn held that the practice of four uniformed troop-

ers sitting in the spectators’ seats directly behind the defendant 

“further[ed] no essential state policy.”85 Extending these cases 

to spectator conduct, the Ninth Circuit reversed the district court 

to provide habeas relief. The Supreme Court, however, said that 

because those decisions were applied to government conduct, 

as opposed to spectator conduct, the state court’s decision was 

not unreasonable. Justice O’Connor said that the decisions in 

Estelle and Flynn did not apply to the conduct of private actors 

in the courtroom, but rather to government-sponsored conduct.86 

Given the lack of directly applicable holdings, the Court said it 

could not say that the state court unreasonably applied clearly 

established federal law.87

While O’Connor and the majority interpreted clearly estab-

lished federal law very narrowly, Justice Stevens, in a concur-

rence, stated that some explanatory language is necessary to 

provide guidance: “It is quite wrong to invite state-court judges 

to discount the importance of such guidance on the ground that 

it may not have been strictly necessary as an explanation of the 

Court’s specific holding in the case.”88

Justice Kennedy, who concurred in the judgment, offered 

a little more guidance in how holdings might apply to a given 

case. He said that while general rules provide state courts wider 

latitude in making case-by-case determinations, “the AEDPA 

does not require state and federal courts to wait for some nearly 

identical factual pattern before a legal rule must be applied.”89

It is said that all of these hurdles exist to promote principles 

of comity, finality, and federalism;90 however, recent decisions 

go beyond comity to a near failure to conduct independent fed-

eral judicial review, contrary to Congressional intent.

One article examining the legislative history of the AEDPA 

found that several members of Congress were concerned about 

how the “unreasonable application of” language might be 

applied.91 The history indicates that while the standard was 

intended to be deferential, several members of Congress wor-

ried the Court might interpret the language to mean “wrong 

but reasonable.”92 Senator Orrin Hatch, a supporter of the bill, 

defended the language, noting that “the standard ‘allows the 

Federal courts to review State court decisions that improperly 

apply clearly established Federal law.’”93 Senator Hatch’s 

substitution of the word “improper” for the word “unreasonable” 

shows that he likely considered the terms to be interchangeable, 

much like the terms “incorrect” and “unreasonable.”94 While 

Congress seemed to intend for “unreasonable” to mean “incor-

rect,” the Supreme Court expressly rejected that interpretation 

in Williams v. Taylor.95

In his signing statement of the AEDPA, President Clinton 

noted that while some “suggested” that the provisions amending 

Section 2254 would limit independent federal review, “he ex-

pected the courts to construe AEDPA to avoid the constitutional 

problems that would accompany a law purporting to ‘preclude 

the Federal courts form making an independent determination 

about’” the law.96

Though Congress seems to have intended for the courts to 

correct incorrect applications of law, “[t]he Court is not obli-

gated to follow the legislative history of an Act of Congress; 

rather, the Court is required to apply its interpretation of the 

statute as written.”97

II. The Section 2254 Trinity

During 2011, the Supreme Court decided three cases in-

terpreting long-debated provisions of Section 2254.98 These 

decisions indicate that the Supreme Court has interpreted 

Section 2254 so narrowly that it has nearly eliminated fed-

eral review.99 While each individual decision has erected an 

additional barrier to federal view, the cumulative impact of 

the decisions is crippling to the ability of federal courts to 

meaningfully review state court decisions.100 These interpreta-

tions have contradicted Congressional intent,101 yet Congress 

remains silent. While Richter has broadly expanded the degree 

of deference federal courts are to give to state court decisions, 

Pinholster limited the availability of evidentiary hearings in 

federal court, and Greene narrowed the temporal window of 

federal case law available to state courts adjudicating a claim 

on the merits. Additionally, Greene has left retroactivity 

analysis in an utterly unclear state.

A. 	Harrington v. Richter

In January 2011, the Supreme Court issued an 8-0 opinion, 

authored by Justice Kennedy, holding that Section 2254(d) does 

While each individual decision has erected an additional barrier to 

federal view, the cumulative impact of the decisions is crippling to the 

ability of federal courts to meaningfully review state court decisions.
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not require a state court to provide a reasoned opinion for its 

decision to be deemed “adjudicated on the merits.”102

1. 	 Procedural History

A jury found Richter guilty on charges of murder, at-

tempted murder, burglary, and robbery. He was sentenced to life 

without parole, and his sentence was affirmed on appeal.103 The 

California Supreme Court denied review and Richter declined 

to file a petition for certiorari with the U.S. Supreme Court.104

Richter filed a petition for state habeas with the California 

Supreme Court. He raised many claims, including ineffective 

assistance of counsel at the trial phase for his counsel’s failure 

to present expert testimony on serology, pathology, and blood 

spatter patterns.105 The California Supreme Court denied his 

petition in a summary order with one sentence. He then filed 

for federal habeas, reasserting his state habeas claims. The 

District Court denied, and then a panel of the Ninth Circuit 

Court of Appeal affirmed. On a rehearing en banc, the Ninth 

Circuit reversed the District Court.106 The Court of Appeals 

questioned the applicability of Section 2254, specifically, 

whether the one-sentence summary denial constituted adjudi-

cation in the merits, but determined that even if Section 2254 

were applicable, the California Supreme Court’s decision was 

unreasonable.107

2. 	 The Supreme Court Decision

In determining whether summary denials constitute adju-

dication on the merits, Justice Kennedy, writing for the Court, 

observed that the statute did not require a statement of reasons, 

only a decision.108 “[D]etermining whether a state court’s deci-

sion resulted from an unreasonable legal or factual conclusion 

does not require that there be an opinion from the state court 

explaining the state’s reasoning.”109 In justifying state courts’ 

use of summary dispositions, Justice Kennedy, citing caseloads, 

said that summary dispositions afford courts the opportunity to 

“concentrate its resources on the cases where opinions are most 

needed.”110 He added that absent a statement to the contrary, 

federal courts are to assume that a state court adjudicated the 

merits of a federal claim when a state court denies relief.111 

Taking it one step further than presuming adjudication on the 

merits, federal courts have to determine arguments or theories 

supported or could have supported the state court decision.112 

The court must then “ask whether it is possible fairminded 

jurists could disagree that those arguments or theories are in-

consistent with the holding in a prior decision of this Court.”113 

Beyond that, the Court said that even if there is a strong case 

for relief, it “does not mean the state court’s contrary conclusion 

was unreasonable.”114

The Richter decision went so far as to make it a condition 

that to obtain habeas, a prisoner must show the state court’s 

ruling to be “so lacking in justification that there was an error 

well understood and comprehended in existing law beyond any 

possibility for fairminded disagreement.”115 Noting that habeas 

review should be difficult to meet, Justice Kennedy said that 

Section 2254(d) “complements the exhaustion requirement and 

the doctrine of procedural bar to ensure that state proceedings 

are the central process, not just a preliminary step for later fed-

eral habeas proceeding.”116

3. 	 The Effect

In handing down Richter, the Court not only constricted the 

opportunity for federal review, but also seems to have height-

ened the deferential standard to the point of no return.117 Now, 

federal courts not only have to presume adjudication on the 

merits, but also have to formulate all possible reasons a court 

could have made a decision.118 Federal courts must deny relief 

unless the state court’s decision completely lacked justifica-

tion.119 This is raising the standard for federal habeas review, a 

civil standard, to that of almost a criminal “beyond a reasonable 

doubt” type standard.120 Justice Kennedy’s call for review to 

be conditioned upon the proving of an error “well understood 

and comprehended in existing law beyond any possibility for 

fairminded disagreement,”121 seems to be a far cry from the 

statutory language of “unreasonable application of” clearly 

established federal law.

Further, while deference should be given to state court de-

cisions, this overly deferential approach makes it so that prison-

ers may never have certain claims “adjudicated on the merits.” 

If a state court is presented with a number of claims, and only 

one is federal, a summary denial could mean that the state court 

thought all or none of the claims had merit, but without a discus-

sion, it is entirely unclear why the state court did not think a 

claim had merit. Without knowing how a state court applied the 

law, it seems impossible to determine whether that application 

is “unreasonable.” Unless a federal court finds it impossible for 

a state court’s application to be reasonable, Richter has made 

state court decisions per se reasonable.122

The majority opinion in a Sixth Circuit case came to just 

this conclusion.123 While Judge Clay, who wrote the dissent, 

said the majority “erroneously interpret[ed]”124 Richter to 

heighten the standard of review, the language from the Court 

has muddied the standard of review, thus making it more dif-

ficult to determine what that standard is.

B. 	Cullen v. Pinholster

A second blow to habeas relief came in the Supreme 

Court’s April 2011 decision in Cullen v. Pinholster. The Court, 

in a 5-4 opinion authored by Justice Thomas, held that Section 

2254(d)(1) review is “limited to the record that was before the 

state court that adjudicated the claim on the merits.”125
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1. The Facts

Scott Pinholster, along with two accomplices, broke into 

a house and beat and stabbed two men to death who inter-

rupted the burglary.126 At trial, Pinholster was found guilty of 

first-degree murder and sentenced to death.127 The California 

Supreme Court twice denied Pinholster state habeas relief be-

fore a federal district court granted him an evidentiary hearing 

because it determined that his counsel had been ineffective 

during the penalty phase of trial.128 The Ninth Circuit, sitting 

en banc, affirmed after considering the evidence developed in 

the District Court hearing, noting that the California Supreme 

Court’s decision was “contrary to, or involved an unreasonable 

application of, clearly established federal law.”129

Before the appointment of Harry Brainard and Wilbur 

Dettmar, Pinholster had rejected other attorneys and insisted 

on proceeding pro se.130 During this time, the government 

notified him that it intended to use aggravating evidence to 

support a death sentence.131 During the guilt phase, Pinholster 

was convicted on both counts of first-degree murder.132 Before 

the penalty phase, his counsel moved to exclude aggravating 

evidence because he had not received notice, and further stated 

that he was “not presently prepared” to offer any mitigation.133 

His counsel then, while conceding that notice may have been 

given, declined a continuance stating that he “could not think 

of a mitigation witness other than Pinholster’s mother,” and that 

he did not think the additional time would “make a great deal of 

difference.”134 The only mitigating evidence counsel put on was 

testimony by Pinholster’s mother, and the jury unanimously 

voted to impose the death penalty.135

2. 	 Habeas Proceedings

In his first state habeas proceeding, Pinholster brought an 

ineffective assistance of counsel (IAC) claim based on failure 

to adequately investigate and present mitigating evidence.136 He 

supported this claim with school, medical, and legal records, as 

well as with declarations from family members and one of his 

attorneys.137 The records indicated that he suffered from seizure 

disorders, and from bipolar mood disorder.138 The California 

Supreme Court found his argument to be without merit and 

denied his petition.139

Pinholster then filed a federal habeas petition reiterating 

his previous claims and submitting an additional declaration 

by a psychiatrist, who had evaluated Pinholster before the 

penalty phase, stating that trial counsel had provided him only 

with some police reports and a probation report.140 He said 

that had he known about the existence of the other records, he 

would have conducted “further inquiry,” before making his 

diagnosis.141 Because this declaration had never been submitted 

to the California Supreme Court, the district court temporar-

ily suspended his federal petition in order to allow Pinholster 

to go back to state court.142 In a second state habeas petition, 

Pinholster submitted the psychiatrist’s declaration and requested 

judicial notice of the other documents submitted during his first 

habeas petition; the California Supreme Court again dismissed 

it as being without merit.143

Pinholster then amended his federal habeas petition, alleg-

ing the same ineffective assistance of counsel claims that were 

in his second habeas petition.144 Both parties moved for sum-

mary judgment; Pinholster also moved, in the alternative, for 

an evidentiary hearing.145 The district court held that AEDPA 

did not apply and granted an evidentiary hearing, which led 

to the granting of habeas relief for “for inadequacy of counsel 

by failure to investigate and present mitigation evidence at the 

penalty hearing.”146 After a Supreme Court case clarified that 

the AEDPA did, in fact, apply to cases like Pinholster’s, the 

court amended its order, but reached the same conclusion.147

A panel of the Ninth Circuit then reversed, and on an en 

banc rehearing, the panel opinion was vacated and the District 

Court’s opinion affirmed.148 The Ninth Circuit found that the new 

evidence could be considered to assess whether the California 

Supreme Court’s decision “was contrary to, or involved an 

unreasonable application of, clearly established federal law.”149 

In doing so, the court found that the California Supreme Court 

had unreasonably applied Strickland v. Washington150 in deny-

ing Pinholster’s claim of ineffective assistance of counsel at the 

penalty phase of trial.151 It found the performance of Pinholster’s 

attorneys to be “far more deficient” than the performance of the 

attorneys in Wiggins v. Smith152 and Rompilla v. Beard,153 cases 

where the Supreme Court upheld IAC claims.154

In Wiggins, counsel did not investigate Wiggins’ history 

for mitigating evidence beyond the presentence investigation 

report and Department of Social Services records.155 The Court 

found this performance fell below the standards set forth by the 

American Bar Association’s Guidelines for the Appointment 

and Performance of Counsel in Death Penalty Cases.156 The 

Guidelines, which help to determine the reasonableness of an 

attorney’s conduct under the first prong of Strickland, require 

that investigations of mitigating evidence “comprise efforts to 

discover all reasonably available mitigating evidence and evi-

dence to rebut any aggravating evidence that may be introduced 

by the prosecutor.”157 In Rompilla, counsel failed to investigate 

his prior conviction at the sentencing phase of trial.158 The 

Supreme Court found that counsel’s performance was deficient, 

and that the deficient performance prejudiced Rompilla.159

The Ninth Circuit, in evaluating Pinholster’s claim, said 

it “could not ‘lightly disregard’ a failure to introduce evidence 

of ‘excruciating life history’ or ‘nightmarish childhood,’” and 

thus granted him relief.160 The Supreme Court granted certiorari 

“to consider whether § 2254(d)(1) permit[ted] consideration of 

evidence introduced in an evidentiary hearing before the federal 
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habeas court,” and whether Pinholster was properly granted 

relief on his penalty phase IAC claim.161

3. 	 The Supreme Court Decision

Justice Thomas, writing for the majority, discussed the 

principle of exhaustion and how the exhaustion barrier requires 

deference to the state courts. “It would be contrary to that pur-

pose to allow a petitioner to overcome an adverse state-court 

decision with new evidence introduced in federal habeas court 

and reviewed by that court in the first instance effectively de 

novo.”162 He reiterated the principle announced in Lockyer v. 

Andrade,163 that the decision made by the state court must be 

measured against Supreme Court precedent that existed “as of 

‘the time the state court renders its decision.’”164 In assessing 

the impact of its decision on Section 2254(e), the Court noted 

that Pinholster’s contention that its ruling “renders § 2254(e)

(2) superfluous is incorrect . . . § 2254(e)(2) continues to have 

force where § 2254(d)(1) does not bar federal habeas relief.”165

Because the Ninth Circuit alternatively ruled that Pinholster 

was entitled to habeas relief on the state record alone, the 

Supreme Court went on to review the state record. In a rather 

dismissive opinion, Thomas quickly disposed of each piece of 

evidence indicating that counsel was ineffective, noting that 

counsel billed six hours in preparation for the death penalty 

phase, that “family sympathy” mitigation defense was com-

monly used by the California defense bar, that counsel acted 

strategically, and thusly counsel had performed adequately.166 

Thomas said Pinholster’s attorneys were aware that the state 

was going to put on aggravating evidence and that the billing 

records indicated the time spent investigating mitigating evi-

dence.167 Further, “the record demonstrated that they represented 

a psychotic client whose performance at trial hardly endeared 

him to the jury.”168

After concluding that performance was not deficient, 

Thomas went on to say that even if trial counsel was deficient, 

Pinholster neglected to show prejudice.169 Thomas said that to 

determine whether there was a reasonable probability, absent 

the error, that the sentencer would have found the balance of ag-

gravating and mitigating factors not to warrant a death sentence, 

the Court had to “reweigh the evidence in aggravation against 

the totality of available mitigating evidence.”170 After consider-

ing all the aggravating and mitigating evidence, the Court con-

cluded that the California Supreme Court did not unreasonably 

apply Supreme Court precedent in finding that Pinholster did 

not establish prejudice.171

Justice Alito, in a concurring opinion, said that while he 

agreed with the judgment, he agreed in part with Part I of Justice 

Sotomayor’s dissent—when a federal evidentiary hearing is 

properly held, Section 2254(d)(1) review must take into account 

evidence adduced from that hearing.172

As the dissent points out, refusing to consider evidence 

received in the hearing in federal court gives § 2254(e)

(2) an implausibly narrow scope and will lead either to 

results Congress surely did not intend or to the distor-

tion of other provisions of the Antiterrorism and Effec-

tive Death Penalty Act.173

Justice Alito further explained that while evidentiary 

hearings should be rare, Section 2254(e)(2) already imposes a 

stringent standard to hold a hearing.174

Justice Breyer, concurring in part and dissenting in part, 

said that he would have remanded to the Ninth Circuit Court 

of Appeals to apply the standard announced by the court.175 In 

discussing the relationship between sections 2254(d)(1) and 

2254(e), Breyer explained that the Court’s decision allows 

a federal habeas court to review a state court’s rejection of a 

claim based on the materials the state court considered.176 “If 

the federal habeas court finds that the state-court decision fails 

(d)’s test (or if (d) does not apply), then an (e) hearing may be 

needed.”177

4. 	 Sotomayor’s Dissent

The dissent, authored by Justice Sotomayor and joined by 

Justices Ginsburg and Kagan, pointed out that along with the 

conflation of the two sections of the statute, the Court’s ruling 

would produce unjust results.178 “Under the Court’s novel inter-

pretation of § 2254(d)(1) . . . federal courts must turn a blind 

eye to new evidence in deciding whether a petitioner has satis-

fied § 2254(d)(1) . . . even when it is clear that the petitioner 

would be entitled to relief in light of that evidence.”179 Calling 

the result “harsh,” Sotomayor criticized the majority’s failure to 

note statutory differences in the language of Section 2254(d)(1) 

and the language of Section 2254(d)(2).180 She also found that 

the Court did not need to reach the result of whether § 2254(d)

(1) analysis is limited to the state record, because she found 

that Pinholster had satisfied the threshold under either record.181 

The holding reached by the majority, she noted, would be un-

duly burdensome for habeas petitioners. “Even absent the new 

restriction created by today’s holding, AEDPA erects multiple 

hurdles to a state prisoner’s ability to introduce new evidence in 

a federal habeas proceeding.”182

In parsing the text of the statute, Sotomayor refused to 

give more import to the meaning of the statute than provided 

by the text. “By construing § 2254(d)(1) to do the work of 

other provisions of the AEDPA, the majority has subverted 

Congress’ careful balance of responsibilities. It has also created 

unnecessarily a brand-new set of procedural complexities that 

lower courts will have to confront.”183 Sotomayor pointed out 

that while both Section 2254(d)(1) and Section 2254(d)(2) have 

backward-looking language, only Section 2254(d)(2) expressly 

requires courts to review “‘the evidence presented in the State 
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court proceeding.’”184 She explained that if Congress’ use of the 

past tense were meant to limit federal review to the state-court 

record, then the addition of “‘in light of the evidence in the 

State court proceedings’” in Section 2254(d)(2), language that 

does not appear in Section 2254(d)(1), would be unnecessary.185 

She criticized the majority’s treatment of the phrase in (d)(2) 

as “clarifying” language, noting that they were speculating 

about Congressional intent.186 If it were clarifying language, 

Sotomayor explained, it would make more sense if it appeared 

in Section 2254(d)(1) because between the two, Section 2254(d)

(2) needs less clarification because it “more logically depends 

on the facts presented to the state court.”187

5. 	 The Effect

By substantially limiting the availability of evidentiary 

hearings in federal court, the Court effectively thwarted the 

ultimate likelihood of success.188 When evidentiary hearings 

are held, petitioners are more likely to obtain relief—by thirty-

two percentage points—than when evidentiary hearings are not 

held.189 Pinholster has had an immediate and expansive impact 

as many cases have been remanded to determine whether 

evidentiary hearings that were previously granted are no longer 

justified in light of the decision.190 As of August 2012, just a 

little more than one year since the decision was handed down, 

nearly 1,900 federal cases have cited to the decision, includ-

ing nine Supreme Court cases, 228 Courts of Appeal cases, 

and more than 1,600 District Court cases; only twenty-seven 

of those gave Pinholster negative treatment.191 As one scholar 

notes, Pinholster creates a situation making it all but impossible 

for state prisoners to get an evidentiary hearing in federal court:

Pinholster creates a stifling catch-22 for many fed-

eral habeas petitioners. On the one hand, Pinholster 

holds that “if the factual allegations a petitioner seeks 

to prove at an evidentiary hearing” would not satisfy 

the requirements for relief under (d)(1), then “there is 

no reason for a hearing.” In other words, a hearing is 

generally not permitted unless the facts sought to be 

developed at the hearing would satisfy the strictures of 

(d)(1). But on the other hand . . . if the new evidence 

that would be adduced at a hearing would demonstrate 

that (d)(1) is satisfied, then the use of the evidence is 

conclusively barred because the review for relief eligi-

bility under § 2254(d)(1) “is limited to the record that 

was before the state court that adjudicated the claim 

on the merits.”192

Justices Alito and Sotomayor seem to have reached the 

correct conclusion regarding the narrow reading of Section 

2254(e). While Justice Breyer states that there are times when 

a federal court, after finding that a state court’s decisions was 

contrary to, or an unreasonable application of clearly established 

federal law, may order a Section 2254(e) hearing to determine 

“whether the alleged facts were true,”193 this seems to be both an 

overly complex reading of the statute, and a conflation of two 

previously independent sections of the statute.

C. 	Greene v. Fischer

While the impacts of Richter and Pinholster seem to be 

a little more obvious, the impact of Greene, while potentially 

vast, is more nuanced, and slightly more complicated—in fact, 

based on the oral arguments and the opinion of the Supreme 

Court, it is unclear whether the justices understood its potential 

import.194

1. 	 The Facts

Eric Greene and four co-conspirators robbed a Philadelphia 

grocery store in 1993; during the robbery, one of the men fa-

tally shot the store’s owner.195 Two of the five men confessed 

to taking part in the robbery.196 Greene did not confess, but was 

implicated in the statements of the others.197 Greene sought 

severance from his coconspirators at trial, arguing that the ad-

mission of the nontestifying codefendants at his trial would be 

a violation of the Confrontation Clause.198 The trial court denied 

the motion to sever, but redacted references to Greene, some-

times using blanks or omitting the names without substitution.199 

Greene was convicted of second-degree murder, robbery, and 

conspiracy.200

2. 	 Procedural History

On appeal, Greene argued that he should obtain relief under 

Bruton v. United States,201 which held that the Confrontation 

Clause bars the prosecution from introducing a nontestifying 

codefendant’s confession that implicates the defendant.202 The 

Pinholster has had an immediate and expansive impact as many cases 

have been remanded to determine whether evidentiary hearings that 

were previously granted are no longer justified in light of the decision.
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Pennsylvania Superior Court rejected the argument and con-

cluded that the redaction cured any problem.203 Greene then 

filed for discretionary review with the Pennsylvania Supreme 

Court, raising the same claim.204 During the time his petition 

was pending, the Supreme Court decided Gray v. Maryland,205 

which held that redactions giving notice to the jury that a name 

had been deleted were similar enough to Bruton’s unredacted 

confessions “as to warrant the same legal results.”206

The Pennsylvania Supreme Court granted the petition, 

limited to the question of whether the redacted confessions 

violated Greene’s Sixth Amendment rights—however, before 

issuing a decision, the Supreme Court dismissed the appeal as 

improvidently granted, making the Superior Court decision the 

last adjudication on the merits.207 Greene, who did not have 

counsel at this point,208 did not file a petition for certiorari with 

the United States Supreme Court.209 When his time for filing the 

petition expired, his conviction became final.210

Greene then filed for relief under Pennsylvania’s 

Post Conviction Relief Act (PCRA), but did not raise the 

Confrontation Clause claim.211 Although he did not raise these 

claims in state postconviction, the Pennsylvania Supreme Court 

and the Third Circuit said that Greene properly exhausted his 

state remedies because, under Pennsylvania law, he was barred 

from bringing claims already raised on direct appeal.212 The pe-

tition was denied as frivolous and Greene, who was acting pro 

se, appealed to the Pennsylvania Superior Court, again without 

reference to the Confrontation Clause claim.213 The dismissal 

was affirmed.214 Greene filed for discretionary appeal with the 

Pennsylvania Supreme Court and it denied review.215

In his federal habeas petition, Greene asserted his Sixth 

Amendment claim.216 The magistrate judge issued a certificate 

of appealability on the Confrontation Clause claim, but strug-

gled with whether the “clearly established law” for purposes of 

his claim was the date of the last state-court adjudication, or the 

date Greene’s conviction became final; the former not including 

the benefit of the Court’s Gray decision, while the latter did.217 

The judge ultimately determined that the date of the last state 

court decision was the cutoff for review under Section 2254(d)

(1).218 Because Gray was not within that timeframe, the judge 

recommended that the District Court deny the petition.219 The 

District Court did deny the petition, but issued a certificate of 

appealability as to the Confrontation Clause claim.220

The Court of Appeals discussed several sources of “clearly 

established federal law.”221 Under Williams, discussed supra 

Part I, clearly established federal law is determined based on 

“the time of the relevant state-court decision,”222 “the time [the] 

state-court conviction became final,”223 or “some combination 

thereof.”224 The Third Circuit ultimately decided that the con-

trolling date was that of the relevant state-court decision.225

The Third Circuit discussed this cutoff date with respect to 

Teague. It noted that the Supreme Court has held that decisions 

qualifying as “old” rules under Teague would constitute clearly 

established federal law under Section 2254(d)(1).226 The Third 

Circuit reasoned that under this language, an old rule is one that 

was “dictated by the governing precedent . . . at the time” the 

conviction became final.227 The Third Circuit recognized that 

this would include decisions decided after the last state court’s 

adjudication on the merits, but before the conviction became 

final.228 That result, the Third Circuit determined, would contra-

dict Justice O’Connor’s pronouncement that clearly established 

law “should be determined based on the date of the relevant 

state-court decision.”229 Ultimately, in keeping in line with 

Justice O’Connor’s interpretation, the Court found that AEDPA 

necessitates that federal law be clearly established at the time of 

the “state-court decision.”230 The Third Circuit also said the dis-

sent mischaracterized Griffith as applying to cases on collateral 

review, and that the Teague “new rule” issue is not raised in the 

case because Gray was decided before the case became final.231 

“[W]e caution that the use of Teague’s new rule retroactivity 

exceptions for purposes of § 2254, while not implausible . . . 

has yet to gain support from the Supreme Court.”232 The Court 

further stated that under the Supreme Court’s decision in Horn 

v. Banks, “AEDPA and Teague inquiries are distinct,”233 and 

that a petitioner qualifying for review under Section 2254 is the 

minimum required for habeas relief.234 The Third Circuit, quot-

ing Horn, said that while state prisoners are required to meet 

the standards set forth in Section 2254, meeting those standards 

does not automatically guarantee relief, nor does it alleviate 

courts from addressing Teague arguments.235

The Third Circuit conceded that a Section 2254 petitioner 

may invoke Griffith if relevant Supreme Court precedent was 

not applied on direct review.236 Griffith alone, however, is not 

controlling with respect to retroactivity for cases on collateral 

review.237 The Court criticized Greene’s failure to raise the 

Confrontation Clause claim in his postconviction petition.238 

While noting that it was “unfortunate” that the body of clearly 

established federal law available to Greene on federal review 

did not include Gray, the court said his current predicament 

easily could have been avoided.239

3. 	 The “Twilight Zone”

Judge Ambro, the sole dissenter for a three-member panel 

of the Third Circuit, coined the term “twilight zone” in describ-

ing Greene’s predicament—a situation where a petitioner’s case 

is not yet final, but where the claim had been adjudicated on 

the merits by the last state court’s decision.240 “Greene is in the 

unwelcome twilight zone where, in the United States Supreme 

Court’s own words, ‘uncertainty’ currently exists.”241

The majority’s opinion, Judge Ambro said, leaves a crimi-

nal defendant without recourse to federal review if a state court 

fails, under Griffith, to apply a new constitutional rule to his 

case on direct review.242 Contrary to what the majority opinion 
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said, Judge Ambro simply noted that Greene should have ben-

efited from the court’s decision in Gray.243 Because Gray was 

decided while Greene’s petition to the Pennsylvania Supreme 

Court was pending, meaning his case was still on direct re-

view, the retroactivity rule of Griffith should have applied.244 

Discussing Greene’s pending petition before the Pennsylvania 

Supreme Court, Judge Ambro said that while the Pennsylvania 

Supreme Court did grant review on the issue decided by 

Gray, it dismissed its grant as 

improvidently granted, leaving 

the Superior Court’s pre-Gray 

decision in place.245 He further 

recognized that the reason Greene 

did not raise his Confrontation 

Clause claim on postconviction 

review was because the statute 

specifically prohibited Greene 

from bringing claims brought on 

direct appeal.246 Judge Ambro said 

that the Court does not consider 

federal claims procedurally de-

faulted unless the last state court 

decision on the merits specifically 

states that its judgment relied on a 

state procedural bar.247 “There is no clear or express statement 

[that it relied on a state procedural bar] here.”248 Acknowledging 

that Section 2254(d)(1) did not express a cutoff date, Judge 

Ambro said that the Griffith-Teague retroactivity jurisprudence 

was left in tact.249 Because Greene’s conviction was not yet final 

at the time Gray was decided, Griffith should apply.250

Like the majority, Judge Ambro recognized that two 

different majorities of the Court in Williams provided two 

different cutoff dates.251 Justice Stevens said the cutoff is the 

time the conviction becomes final while Justice O’Connor 

said the cutoff is the time of the last relevant state-court deci-

sion.252 Judge Ambro noted that the Court was not abandoning 

its retroactivity jurisprudence in discussing these dates.253 To 

distinguish between “old rule” and “new rule,” Judge Ambro 

included a chart in his dissenting opinion. For a decision before 

the last state-court decision on the merits on direct review, a 

rule would be considered an “old rule” under Teague because it 

is pre-finality.254 Because it would be an “old rule,” it would be 

applicable to criminal cases on both direct and collateral review, 

and would constitute “clearly established federal law” under the 

AEDPA.255 A decision occurring after finality would be a “new 

rule” under Teague, and would only apply retroactively on col-

lateral review if one of two narrow exceptions were met; it also 

would not qualify as “clearly established federal law.”256

The time period that conflates retroactivity and the AEDPA 

is the twilight zone – the period after the last state-court adjudi-

cation on the merits but before finality.257 Under Griffith, rules 

announced during this time would be applicable to cases on 

direct review.258 Under the majority’s reading of Section 2254 

of the AEDPA, however, this would not qualify as “clearly 

established federal law,” and thus a petitioner would be unable 

to seek habeas relief.259

While Griffith generally applies to cases on direct review, 

Judge Ambro said that the Supreme Court’s decision in Whorton 

v. Bockting acknowledged that “old rules” should apply to 

cases on direct and collateral 

review.260 This, Judge Ambro 

noted, meant that Whorton 

endorsed Griffith and the 

proposition that decisions an-

nounced before finality are old 

rules that are applicable under 

the AEDPA.261 Judge Ambro 

called the majority’s reading of 

Section 2254 “inflexible,” and 

a “catch-22” reading that “ef-

fectively disregards Griffith and 

Teague even as the Supreme 

Court has maintained that both 

decisions remain viable.”262 He 

also noted that if a state court 

failed to apply Griffith on direct review, the petitioner should 

still receive the benefit of the rule on collateral review.263

4. 	 The SCOTUS Decision

Justice Scalia, writing the first unanimous opinion of the 

term,264 hastily resolved the issue in a seven-page opinion.265 

Adopting the Third Circuit’s interpretation of the cutoff date, 

the Court cited to its decision in Pinholster regarding the 

backward-looking language of the statute.266 Justice Scalia said 

that Pinholster’s reasoning determined the result in Greene.267 

Section 2254(d)(1) requires federal courts to focus on what a 

state court “‘knew and did,’” and to assess state-court decisions 

under Supreme Court precedents “as of ‘the time the state court 

renders its decision.’”268 While the Supreme Court addressed the 

fact that Teague would not apply, it failed to discuss Griffith.269 

The Court criticized Greene and said that his dilemma was his 

own fault because “he missed two opportunities to obtain relief 

under Gray.”270 He could have filed a petition for writ of cer-

tiorari with the Supreme Court after the Pennsylvania Supreme 

Court dismissed his appeal, “which would almost certainly have 

produced a remand in light of the intervening Gray decision.”271 

Or, the Court noted, he could have raised the issue in his state 

postconviction petition.272

5. 	 The Effect

Several outstanding issues remain unresolved by the 

Court’s very brief opinion. Many of the viable issues addressed 

The time period that conflates 

retroactivity and the AEDPA 

is the twilight zone – the 

period after the last state-court 

adjudication on the merits  

but before finality.   
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during oral argument were left untouched in the opinion. It is 

unclear why the Court declined to discuss Griffith, thus leaving 

the Third Circuit dissenter’s interpretation somewhat in tact; 

it should have applied because the case was still on direct ap-

peal. Also, it is notable that Justice Sotomayor did not dissent 

in this case, particularly because the Court based its decision 

on the reasoning of Pinholster, namely, the backward-looking 

language of Section 2254(d)(1).273 This is the reasoning that 

Sotomayor vehemently objected to in her Pinholster dissent. 

It seems somewhat contradictory that she would take issue 

with the narrow interpretation given to Section 2254(d)(1) 

in Pinholster, yet sign on to the opinion in its entirety under 

the same reasoning in Greene. At oral argument, Eric Fisher, 

Greene’s attorney, contended that it would be consistent with 

Pinholster to take the set of facts as the y were in the state court, 

“but that new law up to the point of finality . . . can be consid-

ered.”274 While Justice Kagan said that there may be a distinc-

tion between facts and law, the decision ultimately rested on the 

fact that the statute was framed in the past tense.275 Fisher said 

that while the statute required that reading with regard to the 

facts, the statutory structure with regard to the law “compels the 

opposite conclusion.”276 Justice Sotomayor asked how Greene 

could get past the Court’s decision in Horn, which states that 

Teague and the AEDPA must have distinct analyses.277 She said 

that each “can serve as an independent bar.”278 Fisher argued 

that Horn was precisely why Greene should prevail—because 

the inquiries must be distinct.279 “[W]e think the best way to un-

derstand them as distinct is to understand that § 2254 deals with 

a standard of review, and Teague continues to control finality . . 

. . [If] § 2254(d) is actually concerned with setting a cutoff at the 

time of the last State court decision for retroactivity purposes, 

you don’t need Teague anymore.”280

The Court also neglected to discuss Pennsylvania’s statu-

tory prohibition on raising claims heard on direct appeal in 

postconviction, merely stating that because Greene missed the 

opportunity to bring the claims in state postconviction, it was 

his own fault that he did not receive the benefit of Gray.281 The 

Court further stated that he should have sought certiorari from 

the Supreme Court on direct review because the case likely 

would have been GVRed (grant, vacate, and remand); however, 

it did not really address the issue raised by Fisher in oral argu-

ment – namely that the Court is not bound to grant certiorari 

petitions to GVR. “[T]his Court has decided that habeas is a 

better place to work that out, not GVR . . . I don’t think the 

Court wants to take on that responsibility.”282

Finally, in a brief footnote, the Court noted that it did not 

need to address whether Section 2254(d)(1) precluded a twilight 

zone petitioner from relying on a decision that did fall within 

one of the Teague exceptions.283 Even though Greene’s case 

did not involve either of the Teague exceptions, the footnote 

“did not further discuss, however, how or why the Court might 

find a different ‘plain reading’ of Section 2254(d)(1) in such 

a circumstance.”284 By neglecting to address the possibility of 

this issue, though likely to be rare, the Court avoided tackling 

more complicated issues because it thought the petitioner did 

not really deserve much thought.285

III. What Does This Mean For State Prisoners?

A. 	Decline in Meaningful Review, Even at the  
	E xpense of Justice

These decisions have greatly weakened federal review, 

which will be particularly burdensome to indigent petitioners 

trying to navigate the complexities of state postconviction pro-

cedures and of federal habeas corpus without an attorney. While 

there is a right to counsel in federal postconviction proceed-

ings, there is no federal requirement to provide counsel during 

state collateral review.286 Without effective representation, it is 

unlikely that even the savviest prisoner would be able to ef-

fectively navigate the postconviction and habeas maze.

Justice Alito, in his concurring Pinholster opinion, noted 

that the “thrust of AEDPA is essentially to reserve federal 

habeas relief for those cases in which the state courts acted 

unreasonably.”287 On the one hand, the Court is stating that a 

federal court should not substitute its judgment for that of the 

state court, but on the other hand, after Richter, the Court is es-

sentially doing just that.288 It is speculating as to what decisions 

a state court could have made to come to its conclusion, which it 

is expressly required to do under Richter.289 Indeed, that was just 

one more criticism given by Justice Sotomayor in her Pinholster 

dissent: “Determining whether a state court could reasonably 

have denied a petitioner relief in light of newly discovered 

evidence is not so different than determining whether there is 

any reasonable basis for a state court’s unreasoned decision.”290

Under these decisions, even if a prisoner’s claim could be 

meritorious, the Court would still decline federal review.291 In 

announcing these interpretations of the AEDPA, the Supreme 

Court seems to be foregoing its right to be the ultimate arbiter 

of Constitutional issues. Indeed, as stated in a Supreme Court 

decision292 more than 200 years ago: “It is emphatically the 

province and duty of the judicial department to say what the law 

is. Those who apply the rule to particular cases, must of neces-

sity expound and interpret that rule. If two laws conflict with 

each other, the courts must decide on the operation of each.”293  

	 The combined impact of Richter, Pinholster, and Greene are 

crushing. Richter requires federal courts to defer to state court 

judgments, even when those judgments give no indication of 

what law is applied or whether they applied it.294 Pinholster se-

verely limits the availability of federal evidentiary hearings that 

could produce evidence that would entitle a habeas petitioner to 
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relief.295 And Greene prevents a petitioner who happens to be 

denied discretionary review by a higher-level appellate court 

the benefit of a new rule of constitutional law if it came down 

after last state adjudication on the merits, even if his case is 

still on direct review.296 These decisions seem greatly in conflict 

with the federal courts’ function to remedy unfairness at the 

state court level. While petitioners are entitled to a merits-based 

review of state court adjudications, the AEDPA has made it so 

that more than 40% of federal habeas petitions are dismissed by 

federal district courts based on a procedural provision without a 

merits review.297

Justice Sotomayor recognized that the result in Pinholster 

would mean less meaningful review, even for petitioners with 

viable claims:

We should not interpret § 2254(d)(1) to foreclose these 

diligent petitioners from accessing the Great Writ 

when the state court will not consider the new evidence 

and could not reasonably have reached the same con-

clusion with the new evidence before it.298

Indeed, since the enactment of the AEDPA, many of the ques-

tions being decided at the federal level are procedural, rather 

than substantive.299 “The increase in certiorari grants in federal 

habeas cases reflects, we believe, technical litigation about 

AEDPA rather than doctrinal development, because proce-

dural questions are emerging as more petitions are governed 

by AEDPA.”300

B. 	Detriment to Indigent Petitioners

Many petitioners, especially non-capital habeas petitioners, 

will not have access to counsel, leaving pro se individuals to 

navigate the complexities of federal habeas on his or her own. 

“The prisoner will finish his state post-conviction proceedings 

and, still without counsel, be expected to generate substantial 

new facts in support of his claims within the one-year statute 

of limitations.”301 Even among states that do provide a right to 

postconviction counsel, very few states provide a right to ef-

fective assistance of postconviction counsel.302 Further, there 

are not necessarily quality assurance standards for those attor-

neys.303 Depending on what state a petitioner is in, he may have 

highly competent and experienced counsel, or he may be left 

with inexperienced counsel, or counsel not bound by quality 

assurance standards.304 Access to an attorney, without more de-

fined contours, does not necessarily guarantee that a petitioner 

will have his claims adequately addressed in the state courts.305 

This leads to highly inequitable results at the state level that will 

no longer be reviewed by federal courts.306

One district court decision suggests that Pinholster does 

not bar informal investigation that may be used to identify new 

habeas claims, but noted that investigation is “a far cry from 

using formal discovery.”307 What the Court failed to discuss, 

however, was how an indigent petitioner, with no counsel, who 

is currently incarcerated, is expected to go about this investiga-

tion in order to develop these claims. Without a court-ordered 

hearing, in which counsel likely would be appointed, the notion 

that a habeas petitioner is free to conduct an informal investiga-

tion is illusory, and unlikely to yield any fruitful results. Formal 

discovery procedures and evidentiary hearings provide petition-

ers with access to materials they are otherwise unable to obtain.

One study suggests that the gap between the percentage 

of federal certiorari petitions and state certiorari petitions may 

indicate that state court criminal practitioners are not as familiar 

with, nor as focused on, Supreme Court practice.308 There are 

many reasons why this gap exists. The policies at state public 

defender agencies may prohibit defenders from filing certiorari 

petitions, or may not fund the activity.309 Also, defenders may 

not be familiar with certiorari practice.310 It is unlikely that even 

a defender who is familiar with federal certiorari practice would 

be willing to complete the complicated task of filing a certiorari 

petition without compensation. If a defender agency does hap-

pen to fund this practice, defenders may not “expend resources 

on cert petitions deemed to be ‘long-shots.’”311 Finally, there 

These decisions seem greatly in conflict with the federal courts’ 

function to remedy unfairness at the state court level.  While 

petitioners are entitled to a merits-based review of state court 

adjudications, the AEDPA has made it so that more than 40% of 

federal habeas petitions are dismissed by federal district courts  

based on a procedural provision without a merits review. 
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may be a “cultural disconnect between state criminal practice 

and certiorari practice in the Supreme Court.”312

C. 	Blurred Lines Between AEDPA and  
	R etroactivity Analysis

The Twilight Zone argument is that under the Court’s read-

ing of Section 2254(d)(1), some state prisoners, whose convic-

tions are not yet final, will not get the benefit of new Supreme 

Court rules.313 Before the Court’s decision in Greene, it would 

seem that Gray should have applied to his case under Griffith; 

however, it is now unclear whether pending direct appeal peti-

tions will always be eligible for new rules of Constitutional law:

A state court’s decision to forego discretionary review 

would freeze the available body of Supreme Court law 

to an earlier date, oftentimes, as in Greene’s case, by 

more than a year….Although a difference of several 

months or even a year or two may not seem signifi-

cant, in the realm of constantly evolving constitutional 

criminal procedure, it can mean the difference between 

life and death for a capital habeas petitioner.314

While the Supreme Court has not repudiated Griffith and 

Teague, it seems it will be more difficult to determine cutoffs 

for each one, particularly for Griffith. When Justice O’Connor 

wrote her opinion in Williams, her requirement that the law be 

clearly established as of the time of the relevant state court deci-

sions “focused not on timing but on the substantive meaning of 

the requirements that the law be ‘clearly established.’”315

Teague and Section 2254 are distinct inquiries, but it has 

been argued that the temporal cutoff dates should be parallel, so 

as to minimize confusion and avoid the inconsistent and unjust 

result that a petitioner who should benefit from a retroactive 

rule does not, simply because the new rule was announced after 

the last state court decision.316

In oral argument, Fisher inquired about the AEDPA’s ef-

fect on Griffith, noting that finality does not exist independent 

of Griffith. “So the question is did AEDPA change that rule? . 

. . . [AEDPA] changed the standard of review, it changed the 

statute of limitations, but it didn’t need to change Teague.”317 

Further, Fisher argued, Griffith and Teague work in tandem, 

and because Griffith applies before a state conviction becomes 

final, “Teague is necessary as the other side of the coin to make 

Griffith work.”318 Justice Ginsburg, apparently not understand-

ing the implications of the Court’s interpretation on the Griffith-

Teague analysis, said, “Well, I don’t understand the problem. If 

you look at the Pennsylvania Superior Court decision and say, 

as of that time it was no violation of any clearly established law, 

period. Why is that complicated?”319 It is complicated, Fisher 

explained, because of the varying retroactivity cutoffs for differ-

ent claims adjudicated at different points in review. “You have 

retroactivity cutoff at the intermediate court for certain claims, 

a retroactivity cutoff at . . . the State Supreme Court for other 

claims; and a retroactivity cutoff in finality for certain other 

claims. And we think that’s just unwieldy, and not only that, it’s 

just difficult.”320 Engaging with Justice Breyer, who also asked 

why it was complicated, Fisher responded that “disjoining ha-

beas law from Griffith . . . [is] going to create a whole new level 

of arbitrariness that we think is undesirable and unnecessary.”321

D. 	Blurred Lines Between Section 2254(d) and  
	S ection 2254(e)

Prior to Pinholster, the standard for determining whether 

a petitioner was entitled to an evidentiary hearing was Section 

2254(e).322 The provision bars evidentiary hearings for petition-

ers who failed to develop the factual basis of their claims in 

state court, unless they were able to show that their claim relied 

on “a new rule of constitutional law, made retroactive to cases 

on collateral review by the Supreme Court, that was previously 

unavailable” or “a factual predicate that could not have been 

previously discovered through the exercise of due diligence,” 

and “the facts underlying the claim would be sufficient to estab-

lish by clear and convincing evidence that but for constitutional 

error, no reasonable factfinder would have found the applicant 

guilty of the underlying offense.”323 Basically, if the petitioner 

was diligent in his state court efforts, he would be entitled to a 

hearing under the statute.324 For some unknown reason, the court 

has conflated Sections 2254(d) and 2254(e), making it so that the 

petitioner has to satisfy Section 2254(d) before addressing the 

Section 2254(e) question, which previously was an independent 

inquiry. “[I]t seems that the threshold question in determining 

access to an evidentiary hearing is now a question of 2254(d), 

and the questions of diligence and non-fault that dominate (e)(2) 

analysis may be only secondarily important.”325 Indeed, lower 

courts have begun to interpret Pinholster this way. “Petitioner 

asserts that Cullen made no holding on whether § 2254(e)(2) 

would preclude or allow an evidentiary hearing. While . . . 

technically correct, Cullen unmistakably views § 2254(e)(2) as 

an additional limitation on evidentiary hearings . . . not as a free 

standing grant for wholesale evidentiary hearings.”326

E. 	Increased Certiorari Review

Even before the Court’s decision in Greene, some scholars 

recognized the importance of seeking certiorari.327 Because the 

AEDPA limits the body of clearly established federal law to 

Supreme Court jurisprudence, the importance of Supreme Court 

precedent has increased.328

The AEDPA also limits the ability of lower courts to “work 

forward” from general Supreme Court pronouncements in fed-

eral habeas, thus “freez[ing] the development of doctrine.”329 

Prior to the AEDPA, courts were able to, on a case-by-case 

basis, pronounce broad principles of constitutional law that the 

lower courts could more narrowly interpret.330 Now, however, 
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“[a]s long as the state courts do not stray far from Supreme 

Court precedent, AEDPA prevents federal courts from interfer-

ing.”331 In fact, this is precisely what occurred in Musladin.332 

This essentially leaves federal law developed by state courts 

unchallenged at the federal level. If state prisoners petitioned 

for certiorari on direct review, however, this would give the 

Supreme Court the opportunity to more clearly define previ-

ously broad opinions before the case enters collateral review.333 

The Supreme Court’s certiorari granting practice seems to re-

flect the Court’s desire to expand upon federal law.334

One article pointed out that lower federal courts have had 

to deny habeas relief simply “because there was no clearly es-

tablished federal law at the time of the state court decision.”335 

Another issue that may surface deals with the scope of Supreme 

Court precedent, which occurs when a habeas court has to de-

termine whether Supreme Court precedent applies to the facts 

of a petitioner’s case.336

While Scalia suggested that Greene might have had a dif-

ferent outcome had he sought certiorari after the Pennsylvania 

Supreme Court denied review,337 Greene likely would have had 

only a 25% chance at having his petition granted.338 Many pe-

titioners, however, do not have counsel to assist in preparation 

of certiorari petitions, so even if there is a chance a certiorari 

petition might be granted during direct appeal, it is unlikely that 

a state prisoner would be able to file this petition on his own.

IV. Conclusion

It appears the Supreme Court’s recent decision in Martinez 

v. Ryan339 may be an outgrowth of the Court’s decisions, but it 

is outside the scope of this article, and it is too early to see the 

impact that decision will have on state postconviction claims. 

Martinez held that where a state requires that ineffective assis-

tance of counsel claims be raised in an initial-review collateral 

proceeding, procedural default will not bar review of those 

claims in federal court if there was no counsel, or counsel was 

ineffective, at the initial-review collateral proceeding.340

The Court’s decisions in Richter, Pinholster, and Greene 

have placed additional barriers on state prisoners who already 

have to overcome the many hurdles imposed by the AEDPA to 

obtain federal review. These cases interpreting Section 2254 

have all but removed federal courts from the review process. 

When federal courts are involved, they make many more pro-

cedural decisions about the technicalities of the AEDPA as 

opposed to developing any substantive federal law. This has 

left development of substantive areas of federal law involving 

constitutional questions in the hands of state courts; decisions 

unlikely to go challenged under the current habeas regime. 

The abysmal state of habeas review under the AEDPA leaves 

prisoners with very little recourse for injustices that occur at the 

state level, and meaningful review is likely to remain near non-

existent until either Congress steps up to make a change, or the 

Court overrules its precedents. “Ultimately it is Congress that 

has created a nightmarishly complex statutory structure for the 

review of state habeas petitions, and it seems much to ask pro 

se defendants to figure it out without counsel when experienced 

federal judges and Justices cannot.”341
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dards have long been referred to as the] guides for determining what is 
reasonable”)).
157	 Id. (quoting ABA Guidelines for the Appointment and Performance 
of Def. Counsel in Death Penalty Cases, § 11.4.1 (1989) (emphasis in 
original)).
158	 Rompilla, 545 U.S. at 382; see also supra text accompanying note 153 
(noting this specific evidentiary failure, in addition to other evidentiary 
failures).
159	 See Rompilla , 545 U.S. 374, 374, 391 (2005) (noting that even when 
a defendant and his family assert that there are no mitigating factors, his 
lawyer is bound to make reasonable efforts to obtain and review materials 
that counsel knows the prosecution will rely).
160	 Cullen v. Pinholster, 131 S. Ct. 1388, 1406 (2011) (quoting Pinholster 
v. Ayers, 590 F.3d 651, 684 (9th Cir. 2009)).
161	 Id. at 1398.
162	 Id. at 1399.
163	 538 U.S. 63 (2003).
164	 Pinholster, 131 S. Ct. at 1399 (emphasis added) (internal citations 
omitted).
165	 Id. at 1401.
166	 Cullen v. Pinholster, 131 S. Ct. 1388, 1404-06 (2011).
167	 See id. at 1404-05 (2011) (noting that such awareness was evidenced 
by hours billed for “preparation argument, death penalty phase,” epilepsy 
research, and an interview with Pinholster’s mother).
168	 Id.
169	 See id. at 1408 (asserting that Pinholster failed to show that the 
California Supreme Court must have unreasonably concluded that he was 
not prejudiced).
170	 Id. (quoting Wiggins, 539 U.S. at 534).
171	 Id. at 1411.
172	 Cullen v. Pinholster, 131 S. Ct. 1388, 1411 (2011). (Alito, J., 
concurring).
173	 Id.
174	 See id. (noting the implausibly narrow scope of §2254(e)(2)).
175	 Id. at 1412 (Breyer, J., concurring in part, dissenting in part).
176	 Id.
177	 Id.
178	 See generally Cullen v. Pinholster, 131 S. Ct. 1388, 1413-16 (2011) 
(Sotomayor, J., dissenting) (noting that limiting review to the record and 
barring new evidence, is unnecessary to promote AEDPA’s purpose, and is 
inconsistent with the provision’s text. In addition, by adopting a “backward 
looking” interpretation of § 2254(d)(1) of the AEDPA to apply only to the 
state court record, this would make language contained in § 2254(d)(2) 
superfluous.).
179	 Id. at 1413 (Sotomayor, J., dissenting) (emphasis added).
180	 See supra text accompanying note 179.
181	 Pinholster, 131 S. Ct. at 1413 (Sotomayor, J., dissenting).
182	 Id.
183	 Id. at 1415 (Sotomayor, J., dissenting).
184	 Cullen v. Pinholster, 131 S. Ct. 1388, 1415 (2011) (Sotomayor, J., 
dissenting).
185	 Id.
186	 Id. at 1416.
187	 Id.

188	 Marceau, supra note 2 at 117 (noting that a 2007 study found that “one 
of the most reliable predictors of ultimate success for a habeas petitioner 
was whether the federal court ordered an evidentiary hearing in the case.”).
189	 Id.
190	 Id. at 122.
191	 This number is based on a Westlaw Next search of the references citing 
to Pinholster. The numbers reflect the citing references as of August 30, 
2012.
192	 Marceau, supra note 2, at 123-24 (internal citations omitted).
193	 Cullen v. Pinholster, 131 S. Ct. 1388, 1412 (2011) (Breyer, J., concur-
ring in part, dissenting in part).
194	 See Rory Little,  Argument Recap: Arguing in the Twilight Zone is 
No Easy Task,  SCOTUSblog  (Oct. 14, 2011, 11:36 AM), http://www.
scotusblog.com/2011/10/argument-recap-arguing-in-the-twilight-zone-is-
no-easy-task/ (noting that based on the arguments, it appears that the jus-
tices did not understand Greene’s basic arguments) [hereinafter Argument 
Recap].
195	 Greene v. Fisher, 132 S. Ct. 38, 42 (2011).
196	 Id.
197	 Id.
198	 See id. at 42-43 (specifically raising the same Confrontation Clause 
claim as in Bruton v. United States, 391 U.S. 123 (1968)) .
199	 Id.
200	 Id.
201	 See 391 U.S. 123 (1968) (noting that the confession in this case violated 
the Petitioner’s right to cross-examination secured by the confrontation 
clause of the Sixth Amendment).
202	 Greene v. Fisher, 132 S. Ct. 38, 43 (2011).
203	 Id.
204	 Id.
205	 523 U.S. 185 (1998).
206	 See Greene, 132 S. Ct. at 43 (quoting Gray, 523 U.S. at 195 (“con-
sidered as a class, redactions that replace a proper name with an obvious 
blank, the word ‘delete,’ a symbol, or similarly notify the jury that a name 
has been deleted are similar enough to Bruton’s unredacted confessions as 
to warrant the same legal results.”).
207	 See id. at 45 (noting that Greene having foregone two opportunities for 
asserting his claim, has asked for relief by interpreting AEDPA in a manner 
contrary to both its text and previous precedent. As such, the Court declined 
to grant relief.).
208	 Rory Little, Opinion Analysis: The Court Quickly Disposes of “Twilight 
Zone” Habeas Arguments,  SCOTUSblog  (Nov. 11, 2011, 9:54 AM), 
http://www.scotusblog.com/2011/11/opinion-analysis-the-court-quickly-
disposes-of-%e2%80%9ctwilight-zone%e2%80%9d-habeas-arguments/ 
[hereinafter Greene Opinion Analysis].
209	 Id.
210	 See id. (noting that a conviction becomes final “upon either the denial 
of certiorari or the expiration of the time to file certiorari”).
211	 Greene v. Palakovich, 606 F.3d 85, 91 (3d Cir. 2010).
212	 Greene Opinion Analysis, note 208.
213	 Palakovich, 606 F.3d at 91.
214	 Id.
215	 Id.
216	 Id. at 91-93.
217	 See Greene v. Palakovich, 606 F.3d 85, 92 (3d Cir. 2010).(noting that 
the underlying issue was whether or not the Gray decision would apply to 
Greene’s case).
218	 Id.
219	 Id.
220	 Id. at 93.



66	 Spring 2013

221	 See Palakovich, 606 F.3d at 93-94 (attempting to determine what is 
“clearly established Federal law” under 29 U.S.C. § 2254(d)(1). The Court 
asserted three different options; the time of the relevant state court decision, 
the time the state court conviction became final, or some combination of 
the two.).
222	 Id. (quoting Williams, 529 U.S. at 412).
223	 Greene v. Palakovich, 606 F.3d 85, 93-94 (3d Cir. 2010) (quoting 
Williams, 529 U.S. at 390).
224	 Id. (citing to Horn v. Banks, 536 U.S. 266 (2002)).
225	 Id. at 95.
226	 Id. (quoting Williams 529 U.S. at 412).
227	 Id. (quoting Whorton v. Bockting, 549 U.S. 406, 417 (2007)).
228	 Id.
229	 Greene v. Palakovich, 606 F.3d 85, 95 (3d Cir. 2010).
230	 Id. at 98 (emphasis in original).
231	 See id. at 102 (noting that Griffith alone does not control retroactivity 
for cases on collateral review).
232	 Id. at 100.
233	 Id. (quoting Horn, 536 U.S. at 272).
234	 Id.
235	 Greene v. Palakovich, 606 F.3d 85, 100-01 (3d Cir. 2010).(quoting 
Horn, 536 U.S. at 272).
236	 Id. at 102.
237	 Id.
238	 Id. at 104.
239	 See id. (noting that had Greene simply raised his Confrontation Clause 
claim in his PCRA petition, the date of the last relevant state court decision 
on the merits would have been later, thus expanding the body of “clearly 
established Federal law” available).
240	 See id. at 107 (Ambro. J., dissenting) (asserting that a legal gap has 
been created by the majority’s opinion between the time when a petitioner’s 
case is not yet final and the Supreme Court’s retroactivity analysis applied 
in Griffith and Teague).
241	 Greene v. Palakovich, 606 F.3d 85, 108 (3d Cir. 2010).(quoting Smith 
v. Spisak, 130 S. Ct. 676, 681 (2010)).
242	 Id. at 108 (Ambro, J., dissenting).
243	 See id. (noting specifically that the protections offered to redacted 
names in a confession under Gray would have been taken into account by 
the Pennsylvania Supreme Court).
244	 Id.
245	 Id.
246	 See id. (noting that raising such claims was barred by the PCRA, which 
proscribes the re-litigation of matters already considered on direct appeal).
247	 Greene v. Palakovich, 606 F.3d 85, 108 (3d Cir. 2010) (Ambro, J., 
dissenting).
248	 Id.
249	 See id. at 109 (noting that since there is uncertainty in the “natural 
reading” of § 2254(d)(1) such that it is difficult to find a cutoff date).
250	 Id.
251	 Id. at 109.
252	 Id.
253	 Greene v. Palakovich, 606 F.3d 85, 111 (3d Cir. 2010) (Ambro, J., 
dissenting).
254	 Id.
255	 Id.
256	 Id.
257	 Id. at 115-16.
258	 Id. at 116.
259	 Greene v. Palakovich, 606 F.3d 85, 116 (3d Cir. 2010).(quoting Lockyer 
v. Andrade, 538 U.S. 63, 123 (2003)).
260	 Id. at 116.

261	 Id.
262	 Id. at 117.
263	 Id.
264	 Greene Opinion Analysis, supra note 207.
265	 Id.
266	 Id.
267	 Greene v. Fisher, 132 S. Ct. 38, 44 (2011).
268	 Id.
269	 Id.
270	 Id. at 45.
271	 Id.
272	 Id.
273	 Greene v. Fisher, 132 S. Ct. 38, 45 (2011) (noting that Greene is barred 
by the requirement that cases must be decided on prior “clearly established 
Federal law”).
274	 Transcript of Oral Argument at 12, Greene v. Fisher, 132 S. Ct. 38 
(2011) (No. 10-637).
275	 Id.
276	 Id. at 12-13.
277	 Id. at 14.
278	 Id.
279	 Id. at 15.
280	 Transcript of Oral Argument at 15, Greene v. Fisher, 132 S. Ct. 38 
(2011) (No. 10-637).
281	 Greene v. Fisher, 132 S. Ct. 38, 45 (2011).
282	 Transcript of Oral Argument, supra note 274, at 3.
283	 Greene, 132 S. Ct. at 45.
284	 Greene Opinion Analysis, supra note 207.
285	 Id.
286	 Kovarsky, supra note 2, at 466.
287	 Cullen v. Pinholster, 131 S. Ct. 1388, 1411 (2011) (Alito, J., 
concurring).
288	 See Harrington v. Richter, 131 S. Ct. 770, 792 (2011) (stating that 
the California Supreme Court’s decision on the merits of Richter’s claim 
required more deference, and reversed).
289	 Id. at 786.
290	 Pinholster, 131 S. Ct. at 1419 (Sotomayor, J., dissenting).
291	 See id. It can be inferred from Sotomayor’s dissent that as long as some 
rational basis for denial exists, the Supreme Court may still deny federal 
review, even if there is a potential chance that a prisoner’s claim could be 
meritorious.
292	 Marbury v. Madison, 5 U.S. 137 (1803).
293	 Id. at 177.
294	 See generally 131 S. Ct. at 784 (noting that there is no requirement that 
a state court explain its reasoning when issuing an opinion).
295	 See generally Cullen v. Pinholster, 131 S. Ct. 1388, 1399 (2011) (not-
ing that it would be contrary to congressional intent to channel prisoner 
claims to state courts initially and allow new evidence to be introduced in 
a federal habeas court resulting in an effective de novo review).
296	 See generally Greene v. Fisher, 132 S. Ct. 38, 44 (2011) (requiring 
federal courts to focus on what information the state court possessed at the 
time the court rendered its final decision).
297	 Marceau, supra note 2, at 138.
298	 Pinholster, 131 S. Ct. at 1421 (Sotomayor, J., dissenting).
299	 See Shay & Lasch, supra note 16, at 246 (noting a shift in certiorari 
granting behavior).
300	 Id.
301	 Marceau, supra note 2, at 164.
302	 See generally Brief of Former State Supreme Court Justices as Amici 
Curiae in Support of Petitioner at 24-25, Martinez v. Ryan,132 S. Ct. 
1309 (2012) (No. 10-1001) (noting that only twenty-eight states provide 
some form of counsel in postconviction hearings in non-capital cases; 
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fifteen provide counsel for capital proceedings only; and in the District 
of Columbia and seven other states, there is no right to postconviction 
counsel).
303	 See id. at 27 (suggesting that because Martinez was provided with inef-
fective postconviction assistance, there may not be specific standards in 
place for ensuring quality assistance).
304	 See id. at 26 (noting that quality of assistance is contingent largely on 
what resources a particular state is willing to provide).
305	 See id. (suggesting that other factors such as funding and allowances 
for investigation, experts, and discovery, may impact adequate treatment).
306	 See id. at 27 (asserting that without adequate postconviction resources, 
prisoners will not have a fair opportunity to raise federal claims before 
being subjected to the final decisions of state courts).
307	 Coddington v. Cullen, No. CIV S-01-1290 KJM GGH DP, 2011 U.S. 
Dist. LEXIS 57442, at *10 (E.D. Cal. May 27, 2011).
308	 Shay & Lasch, supra note 16, at 251.
309	 Id.
310	 See id. (asserting that this lack of familiarity may come from the fact 
that state practitioners may not encounter certiorari worthy cases on a regu-
lar basis, or because they are not specifically familiar with federal law).
311	 Id.
312	 See id. at 252 (noting that while state criminal practice is a local en-
deavor, Supreme Court litigation is a more national body, characterized 
by sophisticated issue advocates searching for specifically “cert-worthy” 
cases).
313	 Greene Opinion Analysis, supra note 207.
314	 George A. Couture & Joshua N. Friedman, What is the Cutoff Date for 
Determining When Supreme Court Cases Qualify as Clearly Established 
Federal Law in Federal Habeas Corpus Proceedings?, 39 Preview 23 
(Oct. 3, 2011).
315	 Brief of the National Association of Criminal Defense Lawyers as 
Amicus Curiae in Support of Petitioner at 5, Greene v. Fisher, 132 S. Ct. 
38 (2011) (No. 10-637).
316	 Id. at 6.
317	 Transcript of Oral Argument, supra note 275, at 18-19.
318	 Id. at 19.
319	 Id. at 20.
320	 Id. at 21.
321	 Id. at 23.
322	 See Cullen v. Pinholster, 131 S. Ct. 1388, 1400-01 (2011) (noting the 
continued applicability of the § 2254(e) standard, but also now requiring 
satisfaction of § 2254(d)).
323	 28 U.S.C. § 2254(e) (2006).
324	 See 28 U.S.C. § 2254(e) (2006) (suggesting that as long as the petitioner 
develops a factual basis for his claim, or an exception under § 2254(e)(2)
(A) or (B) applies, the petitioner should not be precluded from the hearing).
325	 Marceau, supra note 2, at 149.
326	 Coddington v. Cullen, No. CIV S-01-1290 KJM GGH DP, 2011 U.S. 
Dist. LEXIS 57442,at *6 (E.D. Cal. May 27, 2011) (emphasis in original).
327	 See generally Shay & Lasch, supra note 16.
328	 Id. at 215.
329	 See id. at 228 (noting that Supreme Court dicta alone will not provide 
sufficient basis for federal and state courts to significantly shift doctrine).
330	 Id. at 230.
331	 Id.

332	 See Carey v. Musladin, 549 U.S. 70, 79 (2006) (noting that if the 
Supreme Court has not specifically addressed an issue, it is not clearly 
established federal law).
333	 See generally Shay & Lasch, supra note 16 (noting that while federal 
prisoner direct appeals to the Supreme Court make up the majority of 
certiorari petitions, given that there are far more state criminal proceed-
ings each year, there is an opportunity for state prisoners to file more and 
better petitions; and realizing this opportunity would hopefully result in 
a greater amount of Supreme Court review, and as such, would promote 
further development of state law that would otherwise go unchallenged at 
the federal level).
334	 See id. at 241 (noting that the Court’s cert-granting practice is “con-
sistent with the theory that the Court is increasingly turning to state court 
judgments for certiorari grants which will allow the Court to develop 
criminal constitutional doctrine.”).
335	 Berry, supra note 74, at 789.
336	 Id. at 798.
337	 Greene v. Fisher, 132 S. Ct. 38, 45 (2011).
338	 See Shay & Lasch, supra note 16, at 239-40 (discussing the Supreme 
Court’s cert granting practice). In a study looking at the criminal cert. 
grants between the 1995 and 2000 terms, 23.5% were direct appeals from 
state criminal convictions. Between the 2001-2006 terms, 29% of grants 
were direct appeals from state criminal convictions.
339	 Martinez v. Ryan, 132 S. Ct. 1309 (2012).
340	 Steve Vladeck, , SCOTUSblog (Mar. 21, 2012, 10:30 AM), http://www.
scotusblog.com/2012/03/opinion-analysis-a-new-remedy-but-no-right/.
341	 Argument Recap, note 195.
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Supreme Court Watch
Recent Decisions of Selected Criminal Cases  |  By Calen Weiss and Joe Hernandez

Marshall v. Rodgers

Docket Number: 12-382

Per Curium

Issue:

Whether a defendant retains his right to court-appointed 

representation after multiple waivers of counsel and no attempt 

to support his final motion for representation.

Facts:

In 2001, Rodgers was charged by the state of California 

with making criminal threats, assault with a firearm, and being 

a felon in possession of a firearm and ammunition. Initially, 

Rodgers chose to waive his Sixth Amendment rights and 

represent himself. Though eventually Rodgers would retain a 

lawyer (before his preliminary hearing), he would eventually 

fire him. Two months later, Rodgers changed his mind again 

and asked the court to appoint him another attorney. The court 

agreed and Rodgers was appointed an attorney. However, right 

before trial began, Rodgers fired his new lawyer.

After being found guilty, Rodgers asked the court to 

appoint him another attorney to help him file a motion for a 

new trial. His oral and written motions offered no support for 

his motion and Rodgers refused to provide any when prompted. 

His motion to appoint counsel, as well as his pro se motion for 

a new trial, was denied. The California Court of Appeals also 

denied Rodgers’s subsequent appeal of his convictions.

Rodgers filed a federal habeas corpus petition in district 

court. The court denied the petition, but granted it was 

appealable. The Court of Appeals for the Ninth Circuit reversed 

the decision, arguing that the trial court violated Rodgers’s Sixth 

Amendment right to counsel when they denied Rodgers’s timely 

motion. The Supreme Court granted certiorari.

Supreme Court

The Supreme Court recognized that an individual has the 

ability to utilize the Sixth Amendment’s right to counsel, as well 

as waive it and proceed pro se. Prior to this ruling, the Supreme 

Court had never established guidelines for a criminal defendant 

to reestablish his right to counsel after proceeding pro se.

The California trial courts apply a totality of the 

circumstances test when determining whether to grant 

a defendant counsel once they have waived their Sixth 

Amendment right and in many ways give trial court judges a 

great degree of discretion. The Ninth Circuit, however, made it 

clear in Robinson v. Ignacio that a “defendant’s post trial request 

for the assistance of an attorney should not be refused.”

The Court reserved and remanded the Court of Appeals after 

determining the denial of counsel was not contrary to California 

law. Additionally, the court did not recognize whether the issue 

on direct review would present a Sixth Amendment violation. 

Though the denial of counsel may not have been in conflict with 

California case law, nor contrary to “clearly established Federal 

Law”, the issue still should have been judged on its merits.

Millbrook v. United States

Docket Number: 11-10362

Argued: February 19, 2013

Issue: 

Whether the Federal Tort Claims Act is only limited to 

intentional torts committed by law enforcement or investigative 

officers while engaged in investigative or law enforcement 

activity, or executing a search, seizing evidence, or making an 

arrest.

Facts: 

Petitioner Kim Millbrook filed suit in Federal District Court 

under the Federal Tort Claims Act (FTCA). In his complain, 

Millbrook alleged that correctional officers sexually assaulted 
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and verbally threatened him while Millbrook was in the custody 

of the Federal Bureau of Prisons (BOP). The District Court 

dismissed the action and the Third Circuit Court of Appeals 

affirmed. In its decision, the Court of Appeals held that the 

FTCA only waives sovereign immunity for certain intentional 

torts committed by law enforcement officers in the course of 

executing a search, seizing evidence, or making an arrest.

Supreme Court: 

The FTCA gives federal district courts exclusive jurisdiction 

over claims against the U.S. for “injury or loss of property, or 

personal injury or death caused by the negligent or wrongful act 

or omission” of a federal employee “acting within the scope of 

his office or employment.” The FTCA does have its exceptions, 

including the government’s immunity from suit for any claim 

arising out of assault or battery. However, Congress amended 

this exception by adding a proviso that covers claims that arise 

out of the wrongful conduct of law enforcement officers (“law 

enforcement proviso”). The law enforcement proviso contains 

language that extends the liability of the government to assault 

and battery claims that are based on the “acts or omissions of 

investigative or law enforcement officers.”

The Court looked at various interpretations of the law 

enforcement proviso and determined that the proviso was meant 

to focus on the tort being committed and the legal authority of 

the officer committing. Whereas the Court of Appeals focused 

on the particular exercise of authority (“executing a search, 

seizing evidence, or making an arrest”), the Supreme Court 

found that it was the legal status of the officer that determined 

whether he was acting within the scope of his employment. 

Additionally, Congress could have limited the language of the 

statute had it been meant to only include investigative or law 

enforcement activity. The Court held that the waiver effected by 

the law enforcement proviso is not limited to torts committed 

by officers engaged in investigative or law enforcement activity, 

or are executing a search, seizing evidence, or making an arrest. 

The Court reversed the judgment of the Court of Appeals and 

remanded the case for further proceedings.

Clapper v. Amnesty International

Docket Number: 11-1025

Argued: October 12, 2012

Issue: 

Whether Amnesty International has standing to pursue a 

claim for a possible violation of the group’s fourth amendment 

using surveillance tactics authorized following the 9/11 attacks 

required a warrant from the FISA Court.

Facts: 

After the September 11th attacks, President George W. 

Bush authorized the National Security Agency (NSA) with the 

power to initiate warrantless wiretaps on communications where 

one party to the communication was outside the United States 

and at least one of the participants in the call was “reasonably 

believed” to be a member of Al Queda or an affiliated terrorist 

organization. This power, authorized by the FISA Amendments 

Act of 2008 (the original FISA Act was passed in 1978), is subject 

to statutory conditions, judicial authorization, congressional 

supervision, and compliance with the Fourth Amendment. 

Section 1881(a) of FISA requires that the government obtain 

the Foreign Intelligence Surveillance Court’s (FISC) approval 

of “targeting” procedures, “minimization” procedures, and a 

governmental certification regarding proposed surveillance.

Amnesty International and other respondents argue 

that they engage in sensitive, international communications 

with individuals who may be targets of FISA surveillance. 

Amnesty argued that it will suffer impending, costly injuries 

if the amendment is upheld. Amnesty looked to acquire a 

declaration from the Supreme Court that FISA amendments 

were unconstitutional, as well as a permanent injunction 

against the instant-FISA surveillance. The District Court found 

that Amnesty International lacked standing, and Amnesty 

appealed to the Second Circuit Court of Appeals. The Second 

Circuit reversed the decisions on the grounds that Amnesty 

International showed (1) an objectively reasonable likelihood 

that their communications will be intercepted, and (2) that they 

are suffering from present injuries from the measures taken to 

protect confidentiality.

Supreme Court: 

The court reversed the decision of the Second Circuit and 

remanded the case. The Supreme Court determined that standing 

under Article III of the U.S. Constitution requires: (1) concrete, 

particularized, and actual or imminent; (2) fairly traceable to 

the challenged action; and (3) redressable by a favorable injury. 

The standard of “possible future injuries” the Court of Appeals 

applied did not meet this standard.

The Court first addressed the Second Circuit’s holding that 

there was an objectively reasonable likelihood that Amnesty 

International’s communications would be intercepted. The Court 

found that this did not meet the standard of a “threatened injury.” 

Amnesty International was relying on a “chain of possibilities” 

which did not create a clear nexus between the passed legislation 

and the potential for subsequent injury. The Court made this 

determination on five foundations: (1) the speculative nature that 

Amnesty International, a U.S. based party, will be targeted; (2) 

there is no evidence to support the notion that the government will 

use FISA surveillance methods rather than an alternative means 
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of surveillance; (3) government usage of FISA surveillance is 

still subject to the FISC approval; (4) the probability that the 

government may be unsuccessful in acquiring the intended 

communications of Amnesty’s foreign contacts; and (5) the 

government may acquire communications of foreign targets 

in which Amnesty International is not a party. Using these 

foundations, the Court found that the threatened injury had too 

many assumptions to meet the Article III standing standards.

The Court also addressed the Second Circuit’s holding 

that Amnesty International was already suffering present 

injuries because of the extra precautions taken to avoid FISA 

surveillance. The Court dismissed this argument by explaining 

that Amnesty International’s precautions were simply a by-

product of their own fear of surveillance. This is not enough to 

create standing. As discussed in the Court’s first argument, the 

possibility of injury was too speculative in nature to establish 

an injury-in-fact. As such, the precautions taken by Amnesty 

International could not be used to establish standing.

Justice Breyer, Ginsburg, Sotomayor, and Kagan dissented. 

In the joint dissent, Justice Breyer explains the high likelihood 

that Amnesty International and other respondents would be 

targeted. Breyer discusses the strong motive Amensty has to 

engage in sensitive communications with interested parties, 

and the strong motive the government has to listen to those 

communications. Lastly, Breyer used the past behavior of the 

government to support the strong likelihood that the government 

will use FISA surveillance methods to monitor Amnesty 

International’s clients. As a result, the dissent believes that 

there is a high probability that Amnesty International will suffer 

concrete injury.

Henderson v. United States

Docket Number: 11-9307

Argued: November 12, 2012

Issue: 

Under rule 52(b) of the Federal Rules of Criminal Procedure, 

may a defendant appeal an issue that was not preserved at trial 

because the issue was unsettled at the time of the trial court’s 

decision?

Facts: 

Armarcion Henderson pled guilty to being a felon in 

possession of a firearm. Henderson was sentenced to an above-

guidelines prison term of sixty months. The district court judge 

explained the longer sentence as a means to help Henderson by 

qualifying him to an in-prison drug rehabilitation program. At 

the time of sentencing, Henderson’s counsel did not object, even 

though they were directly asked.

When Henderson was sentenced the Supreme Court had 

not ruled in Tapia v. United States that it is erroneous for a 

court to “impose or lengthen a prison sentence to enable an 

offender to complete a treatment program or otherwise to 

promote rehabilitation.” If Tapia had been decided before 

Henderson’s sentencing, the lengthened sentence would be 

unlawful. However, because Henderson’s counsel did not object, 

the Fifth Circuit Court of Appeals could not correct the error 

unless Rule 52(b) of the Federal Rules of Criminal Procedure 

(plain error) applied. The court ruled that since the issue of 

extended rehabilitation sentences had not been decided at the 

time of sentencing, the error was not plain and Rule 52(b) did 

not apply. As a result, the Fifth Circuit declined to overturn the 

district court’s decision.

Supreme Court: 

The Supreme Court reversed the ruling of the Fifth Circuit 

Court of Appeals and remanded the issue. In United States v. 

Olano, the Supreme Court held that Rule 52 requires plaint 

error to reverse a forfeited objection and affects a substantial 

right that jeopardizes the fairness, integrity, or public reputation 

of judicial proceedings. The distinction presented in Henderson 

involves whether that error is valid when it arises post-trial and 

during the appeals process.

The Court’s determination means that an appellate 

court should apply the law in effect at the time it renders 

its decision. The Court reasoned this was necessary to avoid 

uneven rulings for similar defendants. Rather than adopt 

a “time of error” rule (the evaluation of the error is based 

on the time when it was made), the Court chose to adopt 

a “time of review” (the evaluation of the error is based on 

the law at the time it is reviewed). The “time of review” 

standard maintains the initial purpose of Rule 52(b): to create 

a “fairness-based” exception to the rule that a defendant’s 

counsel preserves issues at trial.

Henderson’s sentencing represents an example of an error 

that was “plain” only once it was appealed. Using the “time of 

review” standard, Henderson maintained his right to appeal as 

a result of plain error pursuant to Rule 52(b), regardless of his 

failure to object the issue at trial.

Smith v. United States

Docket Number: 11-8976

Argued: November 6, 2012

Issue: 

Is participation in a criminal conspiracy subject to the 

statute of limitations once an individual has withdrawn from 

the conspiracy?
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Facts: 

Calvin Smith was tried for his role in a criminal conspiracy 

for distribution of cocaine, crack cocaine, heroine, and 

marijuana. Smith was tried alongside five codefendants then 

convicted for numerous drug related crimes. Before trial, Smith 

moved to dismiss his conspiracy counts because he had spent 

the final five years of the conspiracy counts in prison for a 

felony conviction. Smith argued that his convictions were thus 

barred by a five-year statute of limitations. The trial court denied 

Smith’s motion and Smith renewed his issue at trial.

At trial, the jury was instructed, “the relevant date for 

purposes of determining the statute of limitations is the date, 

if any, on which a conspiracy concludes or a date on which that 

defendant withdrew from that conspiracy.” Withdrawal from the 

conspiracy was defined as affirmative acts that were inconsistent 

with the goals of the conspiracy. The jury then convicted Smith 

of his role in the conspiracy.

Smith argued that once he presented evidence that he 

withdrew from the conspiracy, the burden shifted to the 

government to prove his involvement. This was contrary to 

the trial court instructions that the defense must prove by a 

preponderance of the evidence that the defendant withdrew 

from the conspiracy. Smith argued that it was a violation of due 

process to leave the burden on the defense once evidence of a 

withdrawal has been presented.

Supreme Court: 

The Supreme Court affirmed the decision of the D.C. Circuit 

Court of Appeals. The Court recognized that established case 

law places the burden of proving a crime beyond a reasonable on 

the government, but that does not require proving all affirmative 

defenses are not valid. In Martin v. Ohio, the Court established 

that the burden of proof shifts to the government only when an 

affirmative defense negates the elements of the crime. Smith 

failed to demonstrate this point, since criminal conspiracy is 

not negated by withdrawal. Instead, withdrawal, in many ways, 

insists that the defendant committed the initial crime.

In the instant case, Smith’s withdrawal does not exonerate 

him from the criminal activity of the conspiracy. Smith’s 

statute of limitations argument does not negate the fact that his 

membership in the conspiracy holds him, in part, responsible 

for the criminal acts committed by the conspiracy, regardless of 

his later inactivity. The Court held that Smith “tied his fate to 

that of the group.” Therefore, the Court affirmed the decision 

of the D.C. Circuit.

Kaley v. United States

Docket Number: 12-464

Argument Date: TBD

Issue: 

Whether a defendant during a post-indictment, pre-trial 

hearing challenge the underlying indictment and traceability 

of assets frozen ex parte, when the defendant needs the frozen 

assets to pay for defense counsel pursuant to their Fifth and 

Sixth Amendment right?

Facts: 

The defendants are accused for stealing of medical devices 

from hospitals. A grand jury rendered an indictment for seven 

criminal counts with one criminal forfeiture account for all 

proceeds of the underlying crime. This included a $500,000 

deposit certificate that would have been used to pay for defense 

fees. Without any other available assets, the restraining order 

on the deposit prevented the Kaleys from retaining the attorney 

of their choice. They moved to vacate the restraining order. The 

District Court denied the motion and then was reversed and 

remanded by the Eleventh Circuit Court of Appeals.

On remand the District Court held a pretrial hearing that 

was limited to challenging the grand jury’s probable cause 

determination that the property was traceable proceeds. The 

Kaleys were unable to put forward any evidence challenging 

the probable cause determination and the District Court denied 

their motion to vacate. The Kaleys argued they should have been 

allowed to challenge the basis for the indictment against them. 

They appealed but the Eleventh Circuit affirmed the District 

Court.

Supreme Court: 

The Supreme Court granted certiori to resolve a circuit split. 

The main argument advanced by the United States is that the 

forum for challenging the theory of the case is a trial. Otherwise, 

it undermines the determination of a grand jury, and it allows 

the defendants to have two bites at the apple. Plus, the defendant 

is entitled to a forfeiture proceeding following trial. Therefore, 

to preserve the defendants Fifth and Sixth amendment rights 

all that should be permitted are determinations relating to the 

traceability of the assets as proceeds of criminal activities.

Alternatively, the defendants argue that unless they are 

permitted to attack the underlying theory of the case, it prevents 

them from getting to the question of traceability. In effect to 

sever the two questions prevents the defendant from actually 

challenging the restraining order. The date for arguments will 

eventually be set for some time in the fall.
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Schuette v. Coalition to Defend  
Affirmative Action

Docket No: 12-682

Argument Date: TBD

Issue: 

Whether a state constitutional amendment prohibiting race 

and sex based discrimination or preferential treatment in public 

university admission decisions violates the federal constitution.

Facts: 

The State of Michigan through a voter initiative adopted an 

amendment to its constitution in the November 2006 elections 

that prohibits “all sex- and race-based preferences in public 

education, public employment, and public contracting.” It passed 

with 58% of voters supporting it. Supporters of the amendment 

were inspired in part by the Supreme Court’s decision in Grutter 

v. Bollinger, 539 U.S. 306 (2003) that approved of the University 

of Michigan Law School’s admission policy that allowed race to 

be considered as one factor in a holistic review of a candidate’s 

application. The reaction from affirmative action supporters was 

swift with the formation of the Coalition to Defend Affirmative 

Action, Integration and Immigration Rights and Fight for 

Equality by Any Means Necessary (Coalition).

The Coalition sued to have the amendment declared 

unconstitutional. Defendants included the governor, as well as 

the regents and boards of trustees of three state universities. The 

Michigan Attorney General and Eric Russell, a University of 

Michigan Law School applicant, filed motions to intervene as 

defendants at the trial level, which was granted. The plaintiffs 

successfully secured the dismissal of Russell as a defendant-

intervener.

Both sides moved for summary judgment with a favorable 

decision for the defendants. The Sixth Circuit Court of Appeals 

by an 8-to-7 vote affirmed the dismissal of Russell as a 

defendant and reversed the core holding that the amendment 

was not a violation of the U.S. Constitution. The Appeals 

Court reasoned that a student with family connection to one 

of Michigan’s universities could petition for admission through 

several avenues, whereas a minority student seeking adoption of 

a constitutionally permissible race-conscious admission policy 

would have fewer means available.

The decision by the Sixth Circuit appeared odd to many 

observers and dissenting judges. If the majority’s decision were 

taken to its logical limit, then it would effectively mandate 

affirmative action and restrict policies specifically forbidding 

denial of equal treatment. The U.S. Court of Appeals for the Ninth 

Circuit similarly held in 1997 that it would be “paradoxical” 

when it upheld California’s ban on racial preferences in higher 

education.

Arguments for the case will be in the fall with briefs 

submitted in June.

Burrage v. United States

Docket No: 12-7515

Argument: TBD

Issue: 

(1) Whether, under 21 U.S.C. § 841, drug distribution 

that results in death creates a strict liability crime with no 

foreseeability or proximate cause requirement; and (2) whether 

a person can be convicted for a distribution of heroin leading to 

death require a jury instruction that the heroin “contributed to” 

death by “mixed drug intoxication” but was not the sole cause 

of death.

Facts: 

Marcus Burrage is accused of selling drugs to Joshua Banka, 

a longtime intravenous drug abuser. Banka was found dead 

from a drug overdose, including heroin sold to him by Burrage. 

When his body was discovered there were several recently used 

and unused syringes. The area around his apartment revealed 

evidence of extensive drug use, including prescription drugs 

and marijuana. The medical examiner concluded the cause of 

was a “mixed drug intoxication with the drugs contributing to 

death, including heroin, the oxycodone, the alprazolam and the 

clonazepam.” Additionally, Banka had indications of heart and 

lung disease.

Several of the drugs were potentially fatal but available 

testing methodologies could not distinguish between what levels 

of each drug were in Banka’s system. A toxicologist confirmed 

these conclusions who along with the medical examiner could 

not make a determination heroin was the cause of death, or 

that but for the heroin use Banka would have survived. With 

this information the defense requested that a jury instruction 

be provided that a conviction could only be supported upon a 

showing that the heroin was the proximate cause of death and 

Banka’s death was reasonably foreseeable. The judge rejected 

the instruction and Burrage’s guilty conviction led to a minimum 

twenty-year sentence.

Supreme Court: 

The Court’s decision to take the case will resolve a split 

between the Circuits. In the Eight Circuit Court of APpeals, the 

law provides that a conviction under 21 U.S.C. § 841 requires 

only a showing that a death “result from” the use of a substance 

the defendant distributed as only a “contributing cause” of the 

victim’s death. This means the government need only show it 

was “a factor” in causing death. However, the Seventh Circuit 
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Court of Appeals held in a similar case that such a standard 

confused the jury as to the minimal legal causation necessary 

to convict and ordered a new trial (United States v. Hatfield, 

591 F.3d 945 (7th Cir. 2010)). The Seventh Circuit noted the 

language regarding causation was at best muddled because the 

statute confuses “proximate cause,” a standard relating to the 

foreseeability of harm, against whether that was a “substantial 

factor” in causing the harm. There was no disagreement, though, 

that the statute does impose strict liability. Therefore, the Court’s 

grant of certiorari is expected to lead to a narrow result to clarify 

the evidentiary basis necessary to meet the causation standard 

and the instructions the jury must hear on that point.
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By Sarah Tynan

Symposium Report:  
The Fourth Amendment and Modern 
Practices: Drug Sniffing Dogs and  
Stop and Frisk

Introduction

The 2013 Criminal Law Brief Symposium addressed the 

Fourth Amendment in the modern age of policing. We brought 

together a diverse panel of practitioners, policy experts, and 

advocates to address the controversies surrounding two distinct 

law enforcement practices, specifically: the constitutionality of 

using drug sniffing dogs in light of two Supreme Court cases 

involving the practice; and the challenges created by the police 

tactic known as “Stop and Frisk.”

The Fourth Amendment protects the right of the people 

to be free from government instrusion, and specifically, “to 

be secure in their persons, houses, papers, and effects, against 

unreasonable searches and seizures.”1 A search or seizure is 

presumptively unreasonable without a warrant supported by 

probable cause.2 Generally, a search is defined in relation to the 

subjective and objective expectation of privacy a person has in 

that place or thing.3 There are certain zones of privacy in which 

we enjoy a stronger privacy interest than in others. Typically, 

our privacy interest is the strongest in and around our homes;4 

however, we have a reduced expectation of privacy in our cars, 

for instance.5 We expect to be able to exercise exclusive control 

and possession of our belongings, and to keep our personal in-

formation private from the government when we are in our own 

homes, and Fourth Amendment jurisprudence tends to encour-

age the “home as castle” mentality, drawing a firm, bright line 

at the entrance of the home.6

The canine sense of smell has long been used to aid law 

enforcement. It can be a quick, nonintrusive way for police to 

determine whether there is contraband on a person, or in a place 

or container. When it comes to the use of sense or technology 

enhancements to further a law enforcement investigation, if 

the tool or technology is not widely publically available, the 

police action constitutes a search.7 It is not immediately obvi-

ous how a dog sniff fits into that rubric. The Supreme Court 

has stated that the sniff test is sui generis, or unique, in the 

sense that it is used to detect only the presence of illicit drugs 

and nothing more;8 therefore, in certain non-residential set-

tings a dog sniff does not constitute a search in the meaning 

of the Fourth Amendment.9 Whether it is considered a Fourth 

Amendment search requiring probable cause when employed 

at the front door of a private house had never been specifically 

addressed by the Supreme Court until Jardines v. Florida,10 

one of a pair of dog sniffing cases the Court heard in 2012. 

The other case, Florida v. Harris, addressed whether an alert 

from a drug-sniffing dog gives law enforcement probable 

cause to execute a search on a vehicle, an area in which we 

know the Court has found a reduced expectation of privacy.11 

With these cases, the Court took its first serious look at the use 

of drug-sniffing dogs.12

Jardines and Harris sought to clarify the relationship 

between drug-sniffing dogs and privacy rights under the 

Fourth Amendment. On February 19, 2013, a week before the 

Symposium, a unanimous Court issued its opinion in Harris, re-

versing the Florida Supreme Court when it held that “evidence 

of a dog’s satisfactory performance in a certification or training 

program can itself provide sufficient reason [for a law enforce-

ment officer] to trust his alert,” and conduct a search.13 The 

Court rejected the strict evidentiary checklist Florida Supreme 

Court required to assess a dog’s reliability, saying it “flouted” 

the traditional totality of circumstances test for probable cause.14 

The standard to be used is “whether all the facts surrounding a 

dog’s alert, viewed through the lens of common sense, would 

make a reasonably prudent person think that a search would 

reveal contraband or evidence of a crime.”15

The implications of the Court’s opinion in Jardines 

would prove more complicated than Harris, in spite of being a 

“straightforward” case according to Justice Scalia.16 The Court 

considered whether a sniff by a trained narcotics detection dog 

at the front door of a home was a “search” requiring a war-

rant. At the time of the Symposium, the case had not yet been 

decided, but the Court has since held that the sniff was a search 

within the meaning of the Fourth Amendment.17 Our experts on 

Panel 1 focused on the two cases, and their potential impact on 
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individual privacy rights, and the meaning of a search as law 

enforcement tools and technology develop.

Panel 2 addressed Stop and Frisk, a common but controver-

sial police practice derived from the Terry stop.18 The practice 

has received much attention in New York City, where it is used 

prolifically, and there are currently three federal class actions 

suits pending. The panelists focused on New York City and 

Prince George’s County, Maryland, and addressed the current 

litigation in New York, as well as how to bring about change in 

police practices generally.

Detective Richard Grapes and K9 Diesel

The Symposium opened with a live K-9 demonstration of 

how a detective uses a trained drug detection dog to search for 

the presence of illegal drugs. We welcomed Detective Grapes, 

from the Metro Area Drug Task Force, and his drug-sniffing 

dog, Diesel. The use of dogs by police departments has changed 

in recent years. Detective Grapes said that many people expect 

the dogs used by police to be German Shepherds, or other 

breeds with bad reputations for being aggressive, but Diesel is 

a seven-year-old black Labrador Retriever who lives at home 

with Det. Grapes. Det. Grapes explained that, for example, the 

Metropolitan Police Department (MPD), in Washington, DC, 

made a policy decision to use dogs, like Labradors, that are 

more personable and less frightening to people.

Diesel has been on the job for seven years, and is certified 

by the United States Police Canine Association, one of three 

certifying organizations. He is recertified every 12-18 months 

to alert to certain odors. For example, Diesel is trained to alert 

to dried marijuana, but not cannabis plants. 

For their demonstration, Det. Grapes placed three small 

FedEx boxes on the floor, one of which contained a small amount 

of marijuana. He explained that Diesel knows when he is work-

ing, and there are certain indicators that Diesel will exhibit, like 

the “squaring off” of his ears, that tell the detective that playtime 

is over. Perhaps sensing that he was not really at work—or, as 

Det. Grapes joked, maybe it was a case of stage fright—Diesel 

did not alert to the marijuana. On a more serious note, however, 

Det. Grapes explained that was why he prefers not to do dem-

onstrations for judges and juries. Accuracy, as was discussed 

earlier in relation to Harris, is a contentious issue in the use of 

dog sniffs. Det. Grapes acknowledged that it is a “touchy area,” 

and can be inexact, but estimated that Diesel is 98% accurate. 

Diesel has only given a “nonproductive alert,” an alert when 

there were no drugs found, three times out of thousands of scans. 

Det. Grapes noted that even in those cases, calling the alert a 

“false positive” is a misnomer because it is impossible to know 

whether drugs were present prior to the sniff.

Panel 1: Darpana Sheth, Duncan Getchell, 
Howard Blumberg, Jim Harper,  

Andrew Ferguson

The panelists of Panel 1 discussed Harris and Jardines. 

Because Harris had just been decided, our guests analyzed the 

meaning of the decision, and speculated on how Jardines might 

be decided, and what potential consequences would result.

Darpana Sheth of the Institute for Justice, and Duncan 

Getchell, Solicitor General of Virginia, shared their differing 

perspectives on Harris. Sheth’s organization, the Institute for 

Justice (IJ), is a civil liberties law firm dedicated to protect-

ing property rights, with a particular interest in civil forfeiture. 

Because police frequently use dog sniffs in civil forfeiture cases 

in order to seize cash, cars, and other property, IJ took an inter-

est in the Harris case and filed an amicus brief on behalf of 

Harris. Sheth said that in some states, all that is required for 

civil forfeiture is probable cause. After Harris, probable cause 

is now established with an alert from a trained dog. Sheth ex-

plained that Harris created a rebuttable presumption whereby 

a dog that is certified and trained will give an officer probable 

cause to take and keep an individual’s property. As a result, IJ 

fears that defendants will face a difficult hurdle when contesting 

forfeitures. Sheth predicts the Harris decision will exacerbate 

what IJ views as systemic abuse by state law enforcement agen-

cies who have a financial stake in the money brought in by civil 

forfeitures. She said that law enforcement agencies typically 

rely on forfeiture monies to supplement their budgets, and the 

Harris decision could facilitate unlawful seizure of property 

because all that will be required for the police to take and keep 

an individual’s property is an alert from a trained dog.

Duncan Getchell offered a counterpoint to the position taken 

by Sheth and IJ. As Solicitor General of Virginia, he drafted the 

amicus brief for the states supporting Florida, which totaled 24, 

plus Puerto Rico and Guam. Unlike Sheth, Getchell anticipates 

that the Court’s decision will have little practical impact, and 

argued that states would have suffered significant impact if the 

Court had decided differently. Like the Court in its decision, 

Getchell objected to the Florida Supreme Court’s prescription 

of “rigid forms and rules” to prove a dog’s reliability before 

allowing the sniff to be probable cause, saying that a probable 

cause analysis is meant to be a practical test based on the totality 

of the circumstances, not to be confined by any “artificial rules 

or formulas.” Had the Court upheld the decision of the Florida 

Supreme Court, Getchell believes the result would be mini-trials 

requiring supporting evidentiary documents to determine if a 

particular dog’s sniff could be found reliable enough to give 

probable cause to search; these procedures would add enormous 

burdens to the criminal justice process, and more importantly, 

fundamentally alter the traditional determination of probable 
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cause based on a totality of the circumstances. Additionally, 

the Solicitor General shared with the audience what he sees as 

the value of the role of states in important Supreme Court and 

Courts of Appeals decisions generally. He said states are able 

to share their experiences, and can voice the practical burdens 

that would result in the event of a decision contrary to that being 

urged.

Howard Blumberg, the Miami-based public defender 

representing Joelis Jardines, highlighted the importance of the 

issues brought up in Harris and Jardines for ordinary people. 

Blumberg began the panel’s discussion of Jardines, which he 

described as a case requiring the Supreme Court to resolve the 

tension between two fundamental principles: privacy in the 

home, and no privacy in contraband. Jardines raised the ques-

tion of whether all details in the home are private, and if so, is tak-

ing a dog to the front door of a home and suspected grow house 

an invasion of privacy, and a search in and of itself? Blumberg 

noted United States v. Jones, in which the Court found that a 

Global Positioning System (GPS) device placed on the bottom of 

a car is a common law trespass, and therefore, a violation of the 

Fourth Amendment19 In relying on the common law trespassory 

test, the Court said it was returning to the Fourth Amendment 

jurisprudence that ruled the first half of the 20th century, and ex-

plained that the Katz test20 did not substitute for the common law 

trespassory test, but added to it.21 As a result, the Court declined 

to address the reasonableness of Jones’ expectation of privacy 

since its holding was based exclusively on a property-based 

approach22 How the Court would square Jones with Jardines, 

said Blumberg, was the crucial question. Justice Scalia perhaps 

offered a clue when he stated in Jones, “The Government physi-

cally occupied private property for the purpose of obtaining in-

formation. We have no doubt that such a physical intrusion would 

have been considered a “search” within the meaning of the Fourth 

Amendment when it was adopted.23

In essence, the Court used the same formula in Jardines 

as in Jones, but failed to name it (though the concurring and 

dissenting opinions did).24 Like in Jones, in Jardines the Court 

declined to address whether Jardines had a reasonable expecta-

tion of privacy, only this time there was no reference to the 

trespassory test; in fact, writing for the majority, Scalia never 

once used the word trespass. Instead, he focused on the “physi-

cal intrusion” of the government in order to obtain informa-

tion, which made the case “a straightforward one,” and clearly 

a search in the original meaning of the Fourth Amendment.25 

However, years earlier in Katz, the Court rejected an exclusively 

property-based analysis finding that the Fourth Amendment is 

not limited only to tangible property, but extends to where there 

may not be any technical trespass.26 While Jardines and Jones 

do not purport to require a physical invasion in order to find a 

search, it looks like the Katz test may be getting phased out, and 

it is not exactly clear what is left in its place.27

Offering an alternative point of view, Jim Harper, of the 

Cato Institute, suggested that Jones is more accurately a seizure 

case; and Kyllo v. United States is a better analog to the dog 

sniff cases. In Kyllo the Court held that the government’s use a 

thermal imaging device, not in general use, on a private home, 

constitutes a search in violation of the Fourth Amendment. 

He expressed general dissatisfaction with the state of Fourth 

Amendment law as it relates to law enforcement officers, 

citizens, and lower courts, calling the “reasonable expectation 

of privacy” standard an “unadministratable rule.” He believes 

the Katz two-pronged test28 requires courts to make objective 

decisions about subjective circumstances, and that the case law 

reflects “subjective decisions by justices of what America’s 

values on privacy are.” But how would the Court have decided 

Kyllo under a physical intrusion test in light of Jones, and now 

Jardines? Like the wiretapping in Katz, the thermal imaging 

device requires a different standard than common law trespass. 

Harper advocates altogether replacing the current doctrine with 

a simple definition of search: looking for, or seeking out, that 

which is concealed from view. With this new definition, any 

government activity that seeks to find information otherwise 

unavailable would be a search.29 As for the Cato Institute’s 

amicus brief for Jardines, Harper explained that they involved 

themselves not to try to cause a certain result in the case, but 

rather to help with doctrine.

Resolving the aforementioned doctrinal issues will be 

particularly important as technology advances, and as Andrew 

Ferguson suggested, the police have technology performing 

the same function as the dogs in Jardines and Harris. Getchell 

added, however, that the dog sniff cases may not be useful for 

future technology, and the doctrine may have to shift to an 

inquiry of whether or not the government has a particularized 

reason that makes it reasonable to deploy a given tool. To that 

point, Ferguson explained, perhaps forecasting the future, that 

Katz may not be a test that will survive as the technology used to 

conduct searches changes. In the meantime, Ferguson expected 

Jardines would be an opportunity for the Court to decide if the 

Jones decision really “means what it says.” For the moment, it 

looks like the answer is yes.

Panel 2: Darpana Sheth, Howard Blumberg, 
Glenn Ivey, and Andrew Ferguson

For Panel 2, the discussion shifted from the dog sniff cases 

before the Supreme Court to the controversial police practice 

of Stop and Frisk. Andrew Ferguson provided an overview 

of three related federal lawsuits in New York challenging the 

tactic: Ligon v. City of New York,30 a class action of 1044 mem-

bers, specifically challenging “Operation Clean Halls,” which 

authorized trespass stops by the New York Police Department 
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(NYPD), often made without reasonable suspicion, outside of 

privately-owned apartment buildings in the Bronx; Davis v. 

City of New York,31 another class action suit based on the same 

type of practice conducted in and outside of public housing 

dwellings; and Floyd v. City of New York,32 a class action that 

focuses on the racial disparity of the Stop and Frisk program. 

On January 8, 2013, the plaintiffs’ motion for preliminary in-

junction in Ligon was granted, and the NYPD was ordered to 

stop its practice of trespass stops outside of the Clean Halls 

buildings in the Bronx.33

Ferguson described New York City’s Stop and Frisk pro-

gram as “overwhelming, extreme, and cutting edge.” Glenn 

Ivey, former State’s Attorney for Prince George’s County, 

Maryland, helped design Prince George’s County’s Stop and 

Frisk policy, shared his insights into how to address the chal-

lenges Stop and Frisk has come to present in practice.

The panel addressed the problems of defining what is a 

“high crime area,” one of the factors used after Illinois v. 

Wardlow to determine “reasonableness” for a police stop, and 

key to the Fourth Amendment analysis.34 Wardlow did not 

provide a definition for “high crime area,” which one panelist 

suggested was an “odd measure” for Fourth Amendment rights 

anyway. Ivey noted that in his experience as a prosecutor he had 

never heard a single challenge to the designation, and empha-

sized that it needs to be challenged at the trial level.

Ivey described the need to effectively balance fixing 

crime problems with solutions that are free from bias and 

discrimination. In Prince George’s County, Ivey’s constitu-

ents wanted something to be done about violent crime in their 

neighborhoods, and Stop and Frisk, along with saturation and 

“jump out squads” seemed like part of the solution. Then by 

the early 2000s, Ivey saw a “normalizing of incarceration” 

in the African-American community with a large number of 

African-Americans sentenced to lengthy prison sentences. This 

destroyed nuclear family units, led to family and community 

disruptions, and decreased economic opportunity; all of which 

suggested to Ivey a need for intervention and prevention pro-

grams for young people, rather than a reliance on traditional 

policing. Furthermore, the tension between police and commu-

nity members presented problems for prosecutors who struggled 

to find witnesses willing to testify for them, and juries without 

biases towards police. From Ivey’s point of view, the county 

lacked a strategy that evolved with the policy shift. 

While judicial review of stop and frisk policies is one 

avenue of addressing the constitutional questions the practice 

raises, our panelists debated the efficacy of a multiyear court 

strategy. Ivey suggested that the “political piece” should not be 

ignored when it comes to influencing crime policy generally, 

noting in particular the significant of elections for local prosecu-

tors; he also encouraged participation in other local elections 

since it is typically a mayor, or a jurisdiction’s chief executive, 

who will appoint the police chief. He described affecting change 

in a police department as a chain reaction, requiring a police 

chief to be there long enough to influence mid-level manage-

ment, who in turn can change what happens on the streets since 

they represent the department leadership to whom new police 

have the greatest access.

From sharing advocacy strategies to engaging in high-

level analysis of Fourth Amendment jurisprudence, the pan-

elists provided lively discussion on privacy, property rights, 

police practices, and the future implications of the dog sniff 

cases. As one participant said, the diversity of the panel, and 

of those who submitted amicus briefs in Harris and Jardines, 

is a reflection of the significance of the issues presented. The 

Criminal Law Brief is grateful to the participants for sharing 

their unique perspectives on this important and evolving area 

of law.
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